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Preface 
The aim of this dissertation is to discuss the methods followed in 
determining the refugee status. It attempts to show that certain procedures must 
be done to state exactly who is the refugee according to the international and 
regional conventions and domestic laws. Parties to these conventions are 
therefore required to use the criteria mentioned in these instruments which 
define exactly who is a refugee.    
  ix
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1- 1948    The Universal Declaration of Human Rights. 
2- 1951    Geneva Convention related to the Status of Refugees 
3- 1967    Protocol related to the Status of Refugees 
4- 1969    The Organization of African Unity Convention. 
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Abstract (in English) 
The United Nations seeks humanitarian remedies to the asylum 
questions. The refugee problem mainly accomplishes this via UNCHR, its 
specialized tool which aims to protect, help, and save refugees.   
The thesis examines the refugee status determination according to certain 
legal instruments which define who is a refugee. It then deals with the asylum 
seeker, whether to include or exclude him or her in the definition of refugee.  
The thesis discusses five main issues: the conventions related to development of 
the refugee law; the legal methodology and the request for refugee status 
determination; types of refugees; and the Sudanese Regulation of Asylum Act, 
1974. Finally, some conclusions and recommendations are made, the most 
important of which is the amendment  of 1974 Act. 
The determination of refugee status is complex. It requires an understanding of 
the particular situation of the applicant and of the human factors involved. Of 
the international conventions on refugees, the OAU Refugee Convention of 
1969 is well drafted and therefore easy to apply. At the other extreme, the 
Sudanese Regulation of Asylum Act 1974 is inadequate and should be 
amended.   
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 ﺍﻟﻤﺴﺘﺨﻠﺹ
. ﺘﺴﻌﻲ ﺍﻷﻤﻡ ﺍﻟﻤﺘﺤﺩﺓ ﻹﻴﺠﺎﺩ ﻤﻌﺎﻟﺠﺎﺕ ﺇﻨﺴﺎﻨﻴﺔ ﻟﻤﺴﺄﻟﺔ ﺍﻟﻠﺠﻭﺀ ﻭﻤﺸﺎﻜل ﺍﻟﻼﺠﺌﻴﻥ
ﻭﻫﺫﺍ ﻴﺘﻡ ﺒﺼﻔﺔ ﺭﺌﻴﺴﻴﺔ ﻋﺒﺭ ﻤﻔﻭﻀﻴﺔ ﺍﻷﻤﻡ ﺍﻟﻤﺘﺤﺩﺓ ﻟﺸﺅﻭﻥ ﺍﻟﻼﺠﺌﻴﻥ ﻭﻫﻲ ﺍﻷﺩﺍﺓ 
  .ﺍﻟﻤﺘﺨﺼﺼﺔ ﻭﺍﻟﺘﻲ ﺘﻬﺩﻑ ﺇﻟﻲ ﺤﻤﺎﻴﺔ ﻭﻤﺴﺎﻋﺩﺓ ﻭﺇﻨﻘﺎﺫ ﺍﻟﻼﺠﺌﻴﻥ
ﺎﺕ ﻗﺎﻨﻭﻨﻴﺔ ﻤﺤﺩﺩﺓ ﺘﹸﻌﺭﻑ ﻤﻥ ﻫﻭ ﻴﻨﺎﻗﺵ ﺍﻟﺒﺤﺙ ﻜﻴﻔﻴﺔ ﺘﺤﺩﻴﺩ ﺤﺎﻟﺔ ﺍﻟﻼﺠﺌﻴﻥ ﻭﻓﻘﺎ ﻵﻟﻴ
ﺍﻟﻼﺠﺊ ﻭﻁﺒﻘﺎ ﻟﻬﺫﺍ ﺍﻟﺘﻌﺭﻴﻑ ﻜﻴﻔﻴﺔ ﺍﻟﺘﻌﺎﻤل ﻤﻊ ﻁﺎﻟﺏ ﺍﻟﻠﺠﻭﺀ ﺇﻤﺎ ﺍﺤﺘﻭﺍﺀ ﺃﻭ 
  .ﺍﺴﺘﺒﻌﺎﺩﺍﹰ
  : ﺭﺌﻴﺴﻴﺔﻓﺼﻭلﺨﻤﺴﺔ ﺘﺘﻀﻤﻥ ﺍﻟﺭﺴﺎﻟﺔ 
ﺘﺤﺘﻭﻱ ﻋﻠﻰ ﺍﻻﺘﻔﺎﻗﻴﺔ ﺍﻟﺘﻲ ﺘﺭﺘﺒﻁ ﺒﺘﻁﻭﺭ ﻗﺎﻨﻭﻥ ﺍﻟﻠﺠﻭﺀ ﻭﺍﻟﻤﻨﻬﺠﻴﺔ ﻭﺍﻷﺴﺎﻟﻴﺏ 
  .4791ﻡ ﺜﻡ ﻗﺎﻨﻭﻥ ﺘﻨﻅﻴﻡ ﺍﻟﻠﺠﻭﺀ ﺍﻟﺴﻭﺩﺍﻨﻲ ﺍﻟﻘﺎﻨﻭﻨﻴﺔ ﺍﻟﻤﺘﺒﻌﺔ ﻟﺘﺤﺩﻴﺩ ﺍﻟﻼﺠﺌﻴﻥ ﻭﺃﻨﻭﺍﻋﻬ
ﻭﺃﺨﻴﺭﺍﹰ ﺍﻟﻨﺘﺎﺌﺞ ﻭﺍﻟﺘﻭﺼﻴﺎﺕ ﺍﻟﺘﻲ ﺘﺘﻁﻠﺏ ﺘﻌﺩﻴل ﻗﺎﻨﻭﻥ ﺘﻨﻅﻴﻡ ﺍﻟﻠﺠﻭﺀ ﺍﻟﺴﻭﺩﺍﻨﻲ 
  .ﻡ4791
ﺘﺤﺩﻴﺩ ﺼﻔﺔ  ﺃﻻﺠﺌﻲ ﻫﻲ ﻤﺴﺄﻟﺔ ﻤﻌﻘﺩﺓ، ﺘﺘﻁﻠﺏ ﻓﻬﻡ ﺍﻟﻭﻀﻊ ﺍﻟﻤﺤﺩﺩ ﻟﻤﻘﺩﻡ ﺍﻟﻁﻠﺏ،  ﺇﻥ 
 .ﻠﺏﻭﻜﺫﻟﻙ ﺘﺘﻁﻠﺏ ﻓﻬﻡ ﺍﻟﻌﻭﺍﻤل ﺍﻹﻨﺴﺎﻨﻴﺔ ﺍﻟﺘﻲ ﺼﺎﺤﺒﺕ ﺘﻠﻙ ﺍﻟﻅﺭﻭﻑ ﻟﻤﻘﺩﻡ ﺍﻟﻁ
ﻟﻌﺎﻡ " UAO"ﻋﻠﻰ ﻀﻭﺀ ﺍﻟﻤﻌﺎﻫﺩﺍﺕ ﺍﻟﺩﻭﻟﻴﺔ ﺍﻟﻤﺘﻌﻠﻘﺔ ﺒﺎﻟﻼﺠﺌﻴﻥ، ﻭﺍﻹﻗﻠﻴﻤﻴﺔ ﻤﻌﺎﻫﺩﺓ 
ﻭﻋﻠﻰ ﺍﻟﻨﻘﻴﺽ ﻤﻥ ﺫﻟﻙ، ﺘﺒﺩﻭ .  ﺍﻟﺨﺎﺼﺔ ﺒﺎﻟﻼﺠﺌﻴﻥ ﻭﻫﻲ ﺍﻷﺴﻬل ﺘﻁﺒﻴﻘﺎﹰ9691
  .  ﻏﻴﺭ ﻤﻼﺌﻤﺔ ﻭﻴﻨﺒﻐﻲ ﺘﻌﺩﻴﻠﻬﺎ4791ﻤﺴﺄﻟﺔ ﺘﻨﻅﻴﻡ ﻗﺎﻨﻭﻥ ﺍﻟﻠﺠﻭﺀ ﺍﻟﺴﻭﺩﺍﻨﻲ ﻟﻌﺎﻡ 
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Chapter One 
The Development of Refugee Law 
1. In Europe: 
(i) Development before the Second World War: 
The first refugee definitions emerged in the aftermath of the First World 
War, which is considered to be the highest point of the nation building process. 
The initial definitions were formulated in view of this new international 
dilemma. Thus in 1920 the international community under the auspices of the 
League of Nations sought to resolve the dilemma. Initially the League had 
provided assistance by authorizing a document called "Nansen Passport" to 
organize the repatriation of half a million prisoners of war and the supervision 
of relief efforts aimed at preventing the starvation of 30 million people in the 
winter of 1921 in the USSR. However, just before this was undertaken, Nansen- 
a Norwegian explorer- was appointed to a newly created position, ‘High 
Commissioner’ on behalf of the League. He was charged with amending the 
legal status of Russian refugees in Europe and with assisting in their 
repatriation. This was to ensure that there would be a focal point for the co-
ordination of humanitarian operations. Nansen only received administrative aid 
from the League, leaving relief to be dealt with by Non-Governmental 
Organizations (NGOs). However, he did establish an advisory committee 
comprised of voluntary agencies and remained in close contact with 
governments through conferences and presentations at Council and Assembly 
sessions1. 
The right of asylum developed from a mere moral notion to the right of 
government either to grant or withhold the privilege of residence within its 
                                                 
1 Internet website: http://migration.ucc.ie.  
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territories. Unlike the case today such right was granted to offenders who 
committed what is called common crimes and not the recent "political" crimes. 
The reason for not including political crimes was because it was an era of 
absolute despotism where dictators did not tolerate the least opposition or 
menace to their powers and as such used to chase their opponents as traitors. 
Moreover, the doctrine of international co-operation in the fields of crimes 
between states could not have developed and crystallized at that time. 
The right of asylum have thus become a form of protection for  asylum 
seekers who have been accused of committing political crimes. Although the 
First World War period witnessed the gradual evolution of international 
humanitarian law, the role of the League of Nations was weak due to its limited 
membership and powers. 
(іі) Development after the Second World War  
The process of developing a body of international law, conventions and 
guidelines to protect refugees began in the early 20th century under the League 
of Nations, the predecessor of the United Nations. It culminated on 28 July 
1951, when a special UN conference approved the Convention relating to the 
Status of Refugees2. 
Persons who met the definition of the international instruments at this period 
are usually referred to as "statutory refugees." They are the subject matter of 
article 1 of the 1951 convention relating to the status of refugees. Right of 
asylum in its simplest form is the right of victims who flee out of fear to seek 
sanctuaries in another safe place. Those victims of such forced movement are 
called refugees. During and after  the Second World War and as the result of the 
sufferings, masses of refugees left their countries because of the political, 
religious, and racial persecution especially in Germany and countries under 
German occupation.  
                                                 
2 UNHCR publications, the 1951 Refugee Convention Questions and Answers, July 28, 1951 
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In response to the refugee problems, the United Nations set up 
specialized agency known as the United Nations High Commissioner for 
Refugees (UNHCR). The United Nations prepared and adopted the status of 
refugee’s Convention of 1951, the 1967 Protocol relating to it, as well as the 
conventions relating to Human Rights such as the 1948 Universal Declaration 
of Human Rights, Article 14 of which only gives the right to "seek and enjoy 
asylum." 
The 1951 convention and the 1967 Protocol are landmarks in the 
development of refugee law. 
2- Development in Africa 
At the beginning of the 19th century Africa was colonized by the 
European powers. It was common that individuals often flee from the colonial 
domination. When the majority of African states attained independence, there 
were factors which made the present situation of refugees. The scramble for 
territories in Africa between European powers led to the partitioning of the 
continent in a complete disregard of the ethnic, tribal or national consideration 
resulting in erratic boundaries and boundary conflicts that since have produced 
tension in Africa. The borders in Africa have been drawn in a complete 
disregard of the wishes of the local population, local circumstances such as 
ethnic distribution or economic need such as lands, water use and 
communication pattern. It is absolutely correct that the occurrence of African 
refugee problem is closely linked with the end of colonial domination and 
emergence of new independent states. Had African states been shaped with the 
individual ethnic groups being kept together, there certainly would have been a 
larger measure of cultural homogeneity and that might have served as a base for 
greater stability in the various states. The border question has constantly given 
rise to the refugee problem in Africa. 
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The predominant groups of Africa refugees are those fleeing out of actual 
fear of their lives. These groups are poverty stricken and are mainly coming 
from rural areas. The obvious solution for them is resettlement for agricultural 
purposes. There are, however, some refugees in small number who are fleeing 
their countries to obtain education or to organize liberation movements. The 
later need more tangible and tiresome solutions which are political in essence. 
However, the concern of the world community for refugees, be it the efforts of 
League of Nations, the United Nations or the voluntary organizations has been 
on Europe. Africa was only a recent burden and concern of the international 
organizations both in material and legal matters. 
In 1979 the Arusha conference, on African refugee problem, issued a 
number of recommendations which have been adopted by both OAU and the 
UN. Although these recommendations are not binding on member states, 
nevertheless they led to far reaching consequences. Arusha recommendations 
were the corner-stone of the African Charter on Human and People's  Rights of 
1981. The Charter is notable for linking social and economic right to the civil 
and political rights. The recommendations further guarantee freedom of 
movement and residence within the border of the states and the right to leave a 
country and to seek and obtain asylum in other countries3. 
3- Development in Sudan 
Emigration to the Sudan was an earlier phenomenon. Scarcity of 
historical evidence in any form makes it difficult to trace the migratory 
movements from the west and its impact in the east in the middle ages. A 
migration tradition has always existed among the multitude of tribes stretching 
to the west before European occupation. It has been observed that the motives 
of such migration was mainly socio-political. Thus the occurrence                      
of intolerable conditions at home has often contributed to send West Africans 
                                                 
3 OAU Convention, Article (i) 1 & 2. 
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abroad in the hope for better life. A large number of West Africans were 
integrated into Sudanese society as nationals by naturalization. 
Turning to the eastern border, it is noticed that the real concern for the 
refugees from Ethiopia started in the late sixties during the October 1964 
revolutionary government which recognized and sympathized with the 
Ethiopians and the Congolese rebels. By 1967 the Sudan received a large influx 
of refugees. Another wave of refugees entered in the Red Sea province in 1968 
and 1970.Sudan signed the 1951 Convention in 1973.The motives for accepting 
these refugees were humanitarianism. It was the same year that the Office of the 
Commissioner for Refugees was established as a small unit in the Ministry of 
Interior to deal with both Sudanese refugees abroad and refugees from 
neighboring countries. The increasing numbers of refugees coupled with the 
domestic economic crisis forced the Sudanese authorities to appeal for 
assistance not only to meet the needs for the refugees but also to help the 
Sudanese in areas affected by the influx. 
Sudanese authorities declared the year 1980 as a year of the refugee in 
Sudan. Consequently the international conference on the refugee in the Sudan 
was held in June 1980 in Khartoum. The conference was attended by a large 
number of governmental and intergovernmental organizations. Although the 
sum desired to be collected was not collected, the conference marked a new era.                     
4- The earlier categories of refugees before 
1951Convention 
The pattern of international action on behalf of refugees was established 
by the League of Nations and led to the adoption of a number of international 
agreements for their benefit. These instruments are referred to in Article 1 A (1) 
of the 1951 Convention relating to the Status of Refugees.  
The definitions in these instruments relate each category of refugees to 
their national origin, to the territory that they left and to the lack of diplomatic 
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protection by their former home country. With this type of definition “by 
categories” interpretation was simple and caused no great difficulty in 
ascertaining who was a refugee.  
Although few persons covered by the terms of the early instruments are 
likely to request a formal determination of refugee status at the present time, 
such cases could occasionally arise. Persons who meet the definitions of 
international instruments prior to the 1951 Convention are usually referred to as 
"statutory refugees". 
Article 1 A (1) of the 1951 Convention deals with "statutory refugees" 
i.e. persons considered to be refugees under the provisions of international 
instruments preceding the Convention. This provision states that:  
“For the purposes of the present Convention, the term 'refugee' shall 
apply to any person who:  "Has been considered a refugee under the 
Arrangements of 12 May 1926 and 30 June 1928 or under the Conventions of 
28 October 1933 and 10 February 1938, the Protocol of 14 September 1939 or 
the Constitution of the International Refugee Organization"  
The above enumeration is given in order to provide a link with the past 
and to ensure the continuity of international protection of refugees who became 
the concern of the international community at various earlier periods. The 
above mentioned instruments have by now lost much of their significance, and 
a discussion of them here would be of little practical value. However, a person 
who has been considered a refugee under the terms of any of these instruments 
is automatically a refugee under the 1951 Convention. 
Thus, a holder of a so-called “Nansen Passport”4 or a “Certificate of 
Eligibility” issued by the International Refugee Organization must be 
considered a refugee under the 1951 Convention unless one of the cessation 
clauses has become applicable to his case or he is excluded from the application 
                                                 
4 A certificate of identity for use as a travel document, issued to refugees under the 
provisions of prewar instruments. Nansen is a Norwegian explorer. 
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of the Convention by one of the exclusion clauses. This also applies to a 
surviving child of a statutory refugee. 
International protection provided by UNHCR to refugees originally stems 
from its 1950 Statute, which provides that the competence of the High 
Commissioner shall extend, in addition to those considered refugees under 
treaties and arrangements in place at the time when the Statute was adopted, to 
the following categories: 
Firstly: Paragraph 6A (ii): “Any person who, as a result of events occurring 
before 1 January 1951 and owing to well-founded fear of being persecuted for 
reasons of race, religion, nationality or political opinion, is outside the country 
of his [or her] nationality and is unable or, owing to such fear or for reasons 
other than personal convenience, is unwilling to avail him [or her]self of the 
protection of that country; or who, not having a nationality and being outside 
the country of his [or her] former habitual residence, is unable or, owing to such 
fear or for reasons other than personal convenience, is unwilling to return to it. 
“Secondly: Paragraph 6B: “Any other person who is outside the country of his 
[or her] nationality or, if he [or she] has no nationality, the country of his [or 
her] former habitual residence, because he [or she] has or had well-founded fear 
of persecution by reason of his [or her] race, religion, nationality or political 
opinion and is unable or, because of such fear, is unwilling to avail him [or 
her]self of the protection of the government of the country of his [or her] 
nationality, or, if he [or she] has no nationality, to return to the country of his 
[or her] former habitual residence.” 
The refugee definition contained in the 1950 Statute is nearly identical to 
that adopted by the drafters of the 1951 Convention. 
Although the 1950 Statute does not provide for “membership of a 
particular social group” as a ground for persecution, and its refugee definition 
has from the outset been applicable without any restrictions in terms of time or 
place, these differences are no longer significant. It is by now well established 
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that all those who meet the eligibility criteria under the 1951 Convention are 
also refugees within the competence of UNHCR. 
Yet the 1950 Statute no longer encompasses the entire mandate of 
UNHCR with regard to refugees. Later developments – in particular, 
resolutions adopted by the General Assembly and the Economic and Social 
Council (ECOSOC), organizations and State practice – have resulted in a 
widening of the refugee definition for the purposes of UNHCR’s international 
protection mandate. In the late 1950s and early 1960s, the General Assembly 
authorized UNHCR to provide assistance on a “good offices” basis to specific 
groups of persons who did not fully meet the refugee definition contained in the 
Statute , or generally to refugees who did not “come within the competence of 
the United Nations”. 
From the mid-1960s onward, resolutions of the General Assembly 
regularly refer to “refugees of concern” to UNHCR, while ECOSOC and 
General Assembly resolutions adopted during the period from 1975–1995 have 
extended UNHCR’s competence with regard to refugees generally to persons 
who are affected by the indiscriminate effects of armed conflict or other “man-
made disasters”, including, for example, foreign domination, intervention, 
occupation or colonialism. 
Thus, at present, UNHCR’s competence to provide international 
protection to refugees covers two categories of persons: Firstly, those who meet 
the eligibility criteria for refugee status set out in the 1951 Convention and 1967 
Protocol, which are virtually the same as those provided for under the 1950 
Statute. Secondly, those who come within the extended refugee definition under 
UNHCR’s mandate because they are outside their country of origin or habitual 
residence and unable or unwilling to return there owing to serious and 
indiscriminate threats to life, physical integrity or freedom resulting from 
generalized violence or events seriously disturbing public order. 
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5- Definition of the refugee 
(i) Under the 1951 Geneva Convention 
The Convention was adopted by a Conference of Plenipotentiaries of the 
United Nations on 28 July 1951, and entered into force on 21 April 1954. It 
remains the foundation of international refugee law and its refugee definition is 
the principal basis for establishing a person’s refugee status. 
Article 1A (2) of the 1951 Convention defines as a refugee any person 
who: “As a result of events occurring before 1 January 1951 and owing to well-
founded fear of being persecuted for reasons of race, religion, nationality, 
membership of a particular social group or political opinion, is outside the 
country of his [or her]nationality and is unable, or owing to such fear, is 
unwilling to avail him [or her]self of the protection of that country; or who, not 
having a nationality and being outside the country of his[or her] former habitual 
residence as a result of such events, is unable or, owing to such fear, is 
unwilling to return to it5. 
(ii) Under the1967 Protocol relating to the Status of Refugees 
The Protocol was opened for accession on 31 January 1967 and entered 
into force on 4 October 1967. By accession to the 1967 Protocol, States 
undertake to apply the substantive provisions of the 1951 Convention to 
refugees as defined in the Convention, but without the 1951 dateline. Although 
related to the Convention in this way, the Protocol is an independent 
instrument, accession to which is not limited to States parties to the Convention. 
The 1951 Convention and the 1967 Protocol contain three types of 
provisions. The first are the provisions giving the basic definition of who is a 
refugee and how a person ceases to be a refugee. Secondly there are provisions 
that define the legal status of refugees and their rights and duties in their 
                                                 
5 UNHCR, Handbook on Procedures and Criteria for Determining Refugees Status under the 
1951 Convention and the 1967 Protocol relating to the Status of Refugees, reedited, Geneva, 
January 1992, UNHCR, 1979. 
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country of refuge. Although these provisions have no influence on the process 
of determination of refugee status, the authority entrusted with this process 
should be aware of them, for its decision may indeed have far-reaching effects 
for the individual or family concerned.  
Thirdly, other provisions deal with the implementation of the instruments 
from the administrative and diplomatic standpoint, such as Article 35 of the 
1951 Convention and Article 11 of the 1967 Protocol containing an undertaking 
by Contracting States to co-operate with the Office of the United Nations High 
Commissioner for Refugees in the exercise of its functions and, in particular, to 
facilitate its duty of supervising the application of the provisions of these 
instruments. 
(iii) Under The OAU Refugee Convention 1969 (currently AU). 
A more recent regional instrument is the Convention Governing the 
Specific Aspects of Refugee Problems in Africa, adopted by the Assembly of 
Heads of State and Government of the Organization of African Unity on 10 
September 1969. This Convention contains a definition of the term “refugee”, 
consisting of two parts: 
(a) The definition in the 1951 Convention without the dateline or 
geographic limitation.  
(b)  Applies the term “refugee” to every person who:  
i. owing to external aggression; 
ii. owing to occupation; 
iii. owing to foreign domination; and  
iv. owing to events seriously disturbing public order in either part or   
the whole of his country of origin or nationality. 
(c)  compelled to leave his place of habitual residence and has an 
intention to seek refuge in another place outside his country of origin 
or nationality. 
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This regional instrument deals with such matters as the granting of 
asylum, travel documents and travel facilities, etc6.  
 The refugee definition of the 1951 Convention is complemented by regional 
refugee instrument, notably the 1969 OAU Convention Governing Specific 
Aspects of Refugee Problems in Africa. It provides that persons fleeing 
indiscriminate threats resulting from the situation in their country of origin may 
also be recognized as refugees under certain circumstances7. 
In its preamble, the OAU Convention makes it clear that it does not 
supplement the UN Convention. The 1951 Convention and the Protocol of 1967 
are the corner-stone of the OAU Convention. The OAU Convention involved 
the active participation of the UNHCR and thus the definition of refugee in its 
statute. The OAU Convention definition, therefore, is identical to the UN 
Convention and the Protocol of 1967. 
When in 1951 the plenipotentiaries were convened to draft and sign the 
1951 Convention, Africa was represented by Egypt only.  
However, the refugee status has not improved. This is because of the new 
political and social upheavals of the post colonial era. Since the problem has a 
far reaching effect on Africa, the Organization of the African Unity decided to 
draw up a regional complement to the United Nations documents covering the 
specific aspects of this problem in Africa8. Thus the OAU definition is wider 
and capable of including situations envisaged by the drafter of the UN 
Convention. It added objective criteria: unbearable and dangerous conditions 
which set the entire populations on the move. 
The phrase" events seriously disturbing public order" is designed to 
adequately cover a variety of man-made conditions which do not permit persons 
to reside safely in their countries of origin. The Article on asylum is the most 
                                                 
6 Id. 
7 UNHCR, Refugees Status Determination, Self-Study Module 2, 1 September 2005. 
8 Fadl Ahmed Mohamed, LL.M Degree Dissertation on refugees, University of Khartoum, 
Faculty of Law. 1992 
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important innovation in the instrument as it deals with the refugee’s first right 
to be seen and the most fundamental need, which provides legal recognition. 
Article 2 provides for the most accepted international provision that no 
refugee should be rejected, expelled or returned at the frontier which would 
compel him to return or remain in a territory where his life or physical integrity 
would be threatened. This is called (non-refoulement). 
OAU Convention of 1969 is the first legal document to cover the intricate 
legal question of the asylum. It's clear that the OAU definition is a real 
picturesque African definition. It gives the legal bases for "group-
determination" which is an almost an African phenomenon. It does take account 
of African refugee exodus as a result of instability in most African states. 
The OAU Convention further adopted human rights attitude by providing 
for the right of an individual to get territorial asylum. Such a right should be 
recognized and honored by the signatory states. Such states are obliged to 
receive and secure settlement of the applicant, subject to the good relations 
between the receiving and home states9.  
The principle of non-refoulment is emphasized giving protection of the 
refugee against threat to his life integrity10.     
The Convention provides for temporary asylum pending further 
arrangement to settle refugees. It further emphasized the security aspects of the 
receiving states by providing that refugee settlements to be as far as possible 
from the frontiers of their countries of origin11. This is important in Africa 
states where the topographical conditions and the meager resources would not 
allow efficient surveillance. 
The Convention provides for equality in treatment of the refugees 
regardless of race, religion, nationality, or membership of a particular social or 
                                                 
9 Article 11 (1) of the OAU Convention 1969. 
10 Article 11 (3) of the OAU Convention 1969. 
11 Article 11 (5) of the OAU Convention 1969. 
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political group. This is essential in Africa where the conflicts and wars are 
essentially caused by such reasons.  
Further provisions provide for convention travel document (CTD) which 
should be issued and recognized by member states in accordance with the 
Geneva Convention. It is imperative upon member states to issue such 
documents unless compelling reasons of national security require otherwise. 
The co-operation between OAU and UNHCR is also provided for12. 
(іv) Definition under the Sudanese Regulation of Asylum Act 
1974 
The Sudanese Asylum Act regulates the refuge in Sudan. It has 15 
provisions; it adopted Geneva Convention, 1967 Protocol and the AU 
Convention and added two elements to them in the definition article (2). 
These elements are unaccompanied minors and orphans of war. 
6. Conclusion 
The historical background emphasized the notion that the development of 
refuge problem has assured that the human crisis and countries unrest are 
disturbing, so that it is needed internationally to establish a solid mechanism 
and find legal definitions and remedies for these problems since they affect the 
community and hinder the development of countries. 
Asylum is found as long as there are people who needed protection, this 
fact developed, as we have seen, from a mere moral scheme to become a legal 
concept. Then the modern states provided narrow and specific definitions. This 
development accompanied the pre-United Nations and afterwards when the 
United Nations was established with its refugees specialized organ, the 
UNHCR, and the various conventions adopted by the member states 
internationally such as the 1951 Geneva Convention and its 1967 Protocol. 
Later the attention was turned to the regional level such as the OAU Convention 
                                                 
12 Article IV of the Convention 1969. 
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1969 and the Regulation of Asylum Act 1974, which regulates the refugee 
problems at a domestic level. 
The 1951 Convention defines what the term ‘refugee’ means. Then it 
outlines refugee’s rights including things such as freedom of religion and 
movement, the right to work, education and accessibility to travel documents. It 
also underscores, in turn, refugees’ obligations towards their host governments. 
A key provision stipulates that refugees should not be returned to a country 
where they fear persecution which is legally known as the non-refoulment 
principle. It also spells out individuals or groups of people who are not covered 
by the Convention. 
While the 1967 Protocol removes the geographical and time limitations 
written into the original Convention under which for the most part only 
Europeans involved in events occurring before 1 January 1951, could apply for 
refugee status. As a result it turned the Convention into a truly universal 
instrument that could benefit refugees everywhere. 
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Chapter Two 
The Legal Methodology of Status Determination 
1. Introduction 
The instabilities in countries do not affect the countries themselves but 
could also be extended to the surrounding and the neighboring ones. The 
aforementioned fact may constitute dire, unstable conditions in the region and 
may be far beyond. One of the main effects on such situation is the issue of 
asylum and refuge; therefore, establishing an effective mechanism to contain 
such predicament could be a joint effort between the international community 
and the country in question. 
Such coordination is based primarily on the sharing of burden whereby 
countries with less socio-economic capability are assisted mandatorily by the 
international actors such as UN specialized agencies and those international 
NGOs obligated by definition and constituted legally to provide such 
assistance.   
In principle, asylum procedures are carried out by the host countries 
depending on whether the country has its own asylum regulations or it is 
signatory to the international convention on the status of refugees known as 
1951Geneva convention on refugees and its 1967 Protocol. Refugee status is 
usually granted on individual basis and each case should be taken upon its own 
merits.  
International or civil wars may directly or indirectly cause the violation 
of human rights. They can also result in manmade disasters, which in their turn 
can result in the phenomenon of refuge and displacement.  
The influx goes simultaneously with the nature of the disaster, the 
number of areas and people affected as well as the wealthy situation of the 
country. Accordingly mass influxes become the constant patent particularly in 
Africa. 
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In such a situation people flee to the nearest country or a safe area to 
secure their lives. So they cross influx and obviously they never carry any 
identification or documents other than themselves and families seeking life 
rescue. Such mass or huge influx when crossing border to the neighboring 
countries are recognized as (prima facie) or given the benefit of the doubt in 
seeking refuge or asylum as follows: 
(i) In huge influx cases. 
(ii) When there is a very well known unstable situation in their country of 
origin. 
(iii)  When their physical health situation is affected. 
(iv)  When there is lack of enough staffing and resources in the country of 
asylum. 
(v) If the country of asylum is party to1951 Geneva Convention for refugees 
and its 1967 Protocol. 
(vi) If the host country falls geographically in Africa region therefore bound 
by 1969 the AU Convention for refugees 
So far people fleeing are not considered refugees but they could be 
followed by assistance in health, food, water sanitation and accommodation 
humanitarianly. 
Refugee status is internationally governed by the 1951Geneva 
Convention and the 1967 Protocol relating to the Status of  Refugees. These 
two legal instruments have been adopted within the framework of the United 
Nations; they are applicable to persons who are refugees as therein defined. The 
assessment as to who is a refugee, i.e. the determination of refugee status under 
the Convention and  its Protocol, is incumbent upon the contracting state in 
whose territory the refugee applies for recognition of refugee status . 
Both the 1951 Convention and the 1967 Protocol provide for co-
operation between the contracting states and the Office of the United Nations 
High Commissioner for Refugees. This co-operation extends to the 
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determination of refugee status, according to arrangements made in various 
contracting states. Therefore, the methodology of Status determination is a legal 
procedure that guides the person who wants to verify or find out the actual 
situation of the status or the individual who is seeking asylum. 
2. Definition of Refugee Status Determination 
Refugee Status Determination means "an examination by a government 
authority or UNHCR of whether an individual who has submitted an asylum 
application or otherwise expressed his or her need for international protection is 
indeed a refugee – that is, whether his or her situation meets the criteria 
specified in the applicable refugee definition. A person does not become a 
refugee by virtue of a recognition decision by the host country or UNHCR, but 
is recognized because he or she is a refugee. In other words, the recognition 
decision is declaratory: it acknowledges and formally confirms that the 
individual concerned is a refugee13.   
3. Elements of the Determination of refugee status: 
When determining whether an individual is a refugee, this is bound by 
the eligibility criteria set out in the 1951 Convention. Recognition as a refugee 
within the meaning of the 1951 Convention provides the most favorable status: 
not only is it a guarantee against refoulement, but it also confers a number of 
rights which are specifically provided for in the 1951 Convention and 1967 
Protocol, including ,for example, the right to obtain travel documents. 
Article 1A (2) of the 1951 Convention defines as a refugee any person 
who: 
“As a result of events occurring before 1 January 1951 and owing to 
well-founded fear of being persecuted for reasons of race, religion, nationality, 
membership of a particular social group or political opinion, is outside the 
country of his [or her] nationality and is unable, or owing to such fear, is 
                                                 
13 UNHCR, Refugee Status Determination, Self-Study Module 2, 1 September 2005. 
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unwilling to avail him [or her] self of the protection of that country; or who, not 
having a nationality and being outside the country of his [or her] former 
habitual residence as a result of such events, is unable or, owing to such fear, is 
unwilling to return to it.” 
There are two elements which need to be fulfilled when determining the 
refugee status: first, the individual who is conducting the interview has to have 
a legal background. Secondly, the individual to be interviewed as an asylum 
seeker has to fulfill  the following criteria: 
(i) Outside the country of his nationality 
This means that the person has a nationality, as distinct from stateless 
persons. In the majority of cases, refugees retain the nationality of their country 
of origin. Where, therefore, an applicant alleges fear of persecution in relation 
to the country of his nationality, it should be established that he does in fact 
possess the nationality of that country. There may, however, be uncertainty as 
to whether a person has a nationality. He may not know himself, or he may 
wrongly claim to have a particular nationality or to be stateless. Where his 
nationality cannot be clearly established, his refugee status should be 
determined in a similar manner to that of a stateless person, i.e. instead of the 
country of his nationality, the country of his former habitual residence will have 
to be taken into account.  
An applicant's well-founded fear of persecution must be in relation to the 
country of his nationality. As long as he has no fear in relation to the country of 
his nationality, he can be expected to avail himself of that country's protection. 
He is not in need of international protection and is therefore not a refugee.  
(ii) Of no nationality 
That his nationality was withdrawn or any other reasons made him or her 
in a situation that no country admit or provide them with such an important 
country protection. 
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The clear example in this respect is the Eritrean Jehovah witness. These 
are groups of a religious belief that prohibits them from any political activities 
or involvement. When they refused to participate in the referendum organized 
by their transitional government at that time on their desire of separating Eritrea 
from Ethiopia, they faced imprisonment and nationality withdrawal.        
(iii) Well-founded fear of persecution by reasons of: 
(a) Race 
Race, in the present context, has to be understood in its widest sense to 
include all kinds of ethnic groups that are referred to as “races” in common 
usage. Frequently it will also entail membership of a specific social group of 
common descent forming a minority within a larger population. Discrimination 
for reasons of race has found world-wide condemnation as one of the most 
striking violations of human rights. Racial discrimination, therefore, represents 
an important element in determining the existence of persecution.  
Discrimination on racial grounds will frequently amount to persecution in 
the sense of the 1951 Convention. This will be the case if, as a result of racial 
discrimination, a person's human dignity is affected to such an extent as to be 
incompatible with the most elementary and inalienable human rights, or where 
the disregard of racial barriers is subject to serious consequences.  
The mere fact of belonging to a certain racial group will normally not be 
enough to substantiate a claim to refugee status. There may, however, be 
situations where, due to particular circumstances affecting the group, such 
membership will in itself be sufficient ground to fear persecution. 
(b) Religion 
The Universal Declaration of Human Rights of 1948 and the 1966 
Human Rights Covenant proclaim the right to freedom of thought, conscience 
and religion, which right includes the freedom of a person to change his religion 
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and his freedom to manifest it in public or private, in teaching, practice, 
worship and observance.  
Persecution for “reasons of religion” may assume various forms, e.g. 
prohibition of membership of a religious community, of worship in private or in 
public, of religious instruction, or serious measures of discrimination imposed 
on persons because they practice their religion or belong to a particular 
religious community.  
Mere membership of a particular religious community will normally not 
be enough to substantiate a claim to refugee status. There may, however, be 
special circumstances where mere membership can be a sufficient ground.  
(c) Nationality      
The term "Nationality" refers also to membership of an ethnic or 
linguistic group and may occasionally overlap with the term “race”. Persecution 
for reasons of nationality may consist of adverse attitudes and measures 
directed against a national (ethnic, linguistic) minority and in certain 
circumstances the fact of belonging to such a minority may in itself give rise to 
well-founded fear of persecution.  
The co-existence within the boundaries of a State of two or more national 
(ethnic, linguistic) groups may create situations of conflict and also situations of 
persecution or danger of persecution. It may not always be easy to distinguish 
between persecution for reasons of nationality and persecution for reasons of 
political opinion when a conflict between national groups is combined with 
political movements, particularly where a political movement is identified with 
a specific “nationality”.        
(d) Membership of a particular social group 
A “particular social group” normally comprises persons of similar 
background, habits or social status. A claim to fear of persecution under this 
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heading may frequently overlap with a claim to fear of persecution on other 
grounds, i.e. race, religion or nationality.  
Membership of such a particular social group may be at the root of 
persecution because there is no confidence in the group's loyalty to the 
Government or because the political outlook, antecedents or economic activity 
of its members, or the very existence of the social group as such, is held to be 
an obstacle to the Government's policies.  
Mere membership of a particular social group will not normally be 
enough to substantiate a claim to refugee status. There may, however, be special 
circumstances where mere membership can be a sufficient ground to fear 
persecution.  
(e) Political opinion  
Holding political opinions different from those of the Government is not 
in itself a ground for claiming refugee status, and an applicant must show that 
he has a fear of persecution for holding such opinions. This presupposes that the 
applicant holds opinions not tolerated by the authorities, which are critical of 
their policies or methods. It also presupposes that such opinions have come to 
the notice of the authorities or are attributed by them to the applicant. 
It may not always be possible to establish a causal link between the 
opinion expressed and the related measures suffered or feared by the applicant. 
Such measures have only rarely been based expressly on “opinion”. More 
frequently, such measures take the form of sanctions for alleged criminal acts 
against the ruling power. It will, therefore, be necessary to establish the 
applicant's political opinion, which is at the root of his behavior, and the fact 
that it has led or may lead to the persecution that he claims to fear.  
It may be reasonable to assume that his opinions will sooner or later find 
expression and that the applicant will, as a result, come into conflict with the 
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authorities. Where this can reasonably be assumed, the applicant can be 
considered to have fear of persecution for reasons of political opinion.  
In determining whether a political offender can be considered a refugee, 
regard should also be to the following elements: firstly, personality of the 
applicant; secondly, his political opinion; thirdly, the motive behind the act; 
fourthly, the nature of the act committed; fifthly, the nature of the prosecution 
and its motives; sixthly and finally, the nature of the law on which the 
prosecution is based.  
These elements may go to show that the person concerned has a fear of 
persecution and not merely a fear of prosecution and punishment-within the 
law-for an act committed by him. 
(f) Unwilling or unable to avail himself to the protection of the government 
of his nationality or has no nationality to return to the country of his 
habitual residence. This relates to persons who have a nationality. Whether 
unable or unwilling to avail himself of the protection of his Government, a 
refugee is always a person who does not enjoy such protection.  
Being unable to avail himself of such protection implies circumstances 
that are beyond the will of the person concerned. There may, for example, be a 
state of war, civil war or other grave disturbance, which prevents the country of 
nationality from extending protection or makes such protection ineffective. 
Protection by the country of nationality may also have been denied to the 
applicant. Such denial of protection may confirm or strengthen the applicant's 
fear of persecution, and may indeed be an element of persecution.  
What constitutes a refusal of protection must be determined according to 
the circumstances of the case. If it appears that the applicant has been denied 
services (e.g., refusal of a national passport or extension of its validity, or denial 
of admittance to the home territory) normally accorded to his co-nationals, this 
may constitute a refusal of protection within the definition.  
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The term unwilling refers to refugees who refuse to accept the protection 
of the Government of the country of their nationality. It is qualified by the 
phrase “owing to such fear”. Where a person is willing to avail himself of the 
protection of his home country, such willingness would normally be 
incompatible with a claim that he is outside that country “owing to well-
founded fear of persecution”. Whenever the protection of the country of 
nationality is available, and there is no ground based on well-founded fear for 
refusing it, the person concerned is not in need of international protection and is 
not a refugee. 
4. Procedures for the Determination of Refugee Status 
(і) Legal notion 
The 1951 Convention and 1967 Protocol define who is eligible for 
refugee status and establish key principles of international refugee protection, in 
particular, the principle of non-refoulement , but they do not set out procedures 
for the determination of refugee status. The systems put into place by countries 
for examining asylum claims vary, as they are shaped by differences in legal 
traditions, resources and circumstances. It is generally recognized, however, 
that fair and efficient procedures are an essential element in the full and 
inclusive application of the 1951 Convention whenever refugee status 
determination is done on an individual basis. Without such procedures, States 
would not be in a position to effectively implement their obligations under 
international refugee law. 
International and regional human rights instruments, as well as, in 
particular, relevant conclusions adopted by UNHCR’s Executive Committee, 
contain the international standards to be observed by States when they set up 
individual asylum systems under their domestic law. Principles of procedural 
fairness also apply. The importance of refugee status determination procedures 
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and of their effective functioning cannot be over-emphasized: a wrong decision 
might cost the person’s life or liberty. 
(іі) General principles 
It is a general legal principle of the law of evidence that the person who 
makes a claim must present the evidence necessary for establishing that his or 
her assertions are true. In the asylum context, however, the special situation of 
applicants must be taken into account. Although the determination of refugee 
status is mentioned in the 1951 Convention (Article 9),  it is not specifically 
regulated. In particular, the Convention does not indicate what types of 
procedures are to be adopted for the determination of refugee status. It is 
therefore left to each Contracting State to establish the procedure that it 
considers most appropriate, having regard to its particular constitutional and 
administrative structure.  
It should be recalled that an applicant for refugee status is normally in a 
particularly vulnerable situation. He finds himself in an alien environment and 
may experience serious difficulties, technical and psychological, in submitting 
his case to the authorities of a foreign country, often in a language not his own. 
His application should therefore be examined within the framework of specially 
established procedures by qualified personnel having the necessary knowledge 
and experience, and an understanding of an applicant's particular difficulties 
and needs.  
The Executive Committee of the High Commissioner's Programme, at its 
twenty-eighth session in October 1977, recommended that procedures should 
satisfy the following basic requirements: 
First; the competent official (e.g., immigration officer or border police officer) 
to whom the applicant addresses himself at the border or in the territory of a 
Contracting State should have clear instructions for dealing with cases which 
might come within the purview of the relevant international instruments. He 
should be required to act in accordance with the principle of non-refoulement 
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and to refer such cases to a higher authority. Second; the applicant should 
receive the necessary guidance as to the procedure to be followed. Third; there 
should be a clearly identified authority-wherever possible a single central 
authority-with responsibility for examining requests for refugee status and 
taking a decision in the first instance. Fourth; the applicant should be given the 
necessary facilities, including the services of a competent interpreter, for 
submitting his case to the authorities concerned. Applicants should also be 
given the opportunity, of which they should be duly informed, to contact a 
representative of UNHCR. Fifth; if the applicant is recognized as a refugee, he 
should be informed accordingly and issued with documentation certifying his 
refugee status. Sixth; if the applicant is not recognized, he should be given a 
reasonable time to appeal for a formal reconsideration of the decision, either to 
the same or to a different authority, whether administrative or judicial, 
according to the prevailing system. Seventh and lastly; the applicant should be 
permitted to remain in the country pending a decision on his initial request by 
the competent authority referred to in paragraph (c) above, unless it has been 
established by that authority that his request is clearly abusive. He should also 
be permitted to remain in the country while an appeal to a higher administrative 
authority or to the courts is pending14. 
Determination of refugee status, which is closely related to questions of 
asylum and admission, is of concern to the High Commissioner in the exercise 
of his function to provide international protection for refugees. In a number of 
countries, the Office of the High Commissioner participates in various forms, in 
procedures for the determination of refugee status. Such participation is based 
on Article 35 of the 1951 Convention and the corresponding Article 11 of the 
1967 Protocol, which provide for co-operation by the Contracting States with 
the High Commissioner's Office.  
                                                 
14 Official Records of the General Assembly, Thirty-second Session, Supplement No. 
12(A/32/12/Add.1), Paragraph 53(6) (e). 
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(a)   Facts establishment 
In most cases, it is not possible for an asylum-seeker to provide 
documentary or other proof, given the circumstances of his or her departure and 
the nature of the claims made. Therefore, the responsibility for establishing the 
facts is shared between the applicant and the decision-maker. Therefore, facts 
are established regarding the following elements: Firstly, the methods followed 
regarding the relevant facts of the individual case will have to be furnished in 
the first place by the applicant himself. It will then be up to the person charged 
with determining his status (the examiner) to assess the validity of any evidence 
and the credibility of the applicant's statements.  
It is a general legal principle that the burden of proof lies on the person 
submitting a claim. Often, however, an applicant may not be able to support his 
statements by documentary or other proof, and cases in which an applicant can 
provide evidence of all his statements will be the exception rather than the rule. 
In most cases a person fleeing from persecution will have arrived with the 
barest necessities and very frequently even without personal documents. Thus, 
while the burden of proof in principle rests on the applicant, the duty to 
ascertain and evaluate all the relevant facts is shared between the applicant and 
the examiner. Indeed, in some cases, it may be for the examiner to use all the 
means at his disposal to produce the necessary evidence in support of the 
application. Even such independent research may not, however, always be 
successful and there may also be statements that are not susceptible of  proof. In 
such cases, if the applicant's account appears credible, he should, unless there 
are good reasons to the contrary, be given the benefit of the doubt.  
The requirement of evidence should thus not be too strictly applied in view of 
the difficulty of proof inherent in the special situation in which an applicant for 
refugee status finds himself. Allowance for such possible lack of evidence does 
not, however, mean that unsupported statements must necessarily be accepted 
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as true if they are inconsistent with the general account put forward by the 
applicant.  
A person who, because of his experiences, was in fear of the authorities 
in his own country may still feel apprehensive when facing any authority. He 
may therefore be afraid to speak freely and give a full and accurate account of 
his case. 
While an initial interview should normally suffice to bring an applicant's 
story to light, it may be necessary for the examiner to clarify any apparent 
inconsistencies and to resolve any contradictions in a further interview, and to 
find an explanation for any misrepresentation or concealment of material facts. 
Untrue statements by themselves are not a reason for refusal of refugee status 
and it is the examiner's responsibility to evaluate such statements in the light of 
all the circumstances of the case.  
It will be necessary for the examiner to gain the confidence of the 
applicant in order to assist the latter in putting forward his case and in fully 
explaining his opinions and feelings. In creating such a climate of confidence it 
is, of course, of the utmost importance that the applicant's statements will be 
treated as confidential and that he be so informed.  
Very frequently the fact-finding process will not be complete until a wide 
range of circumstances has been ascertained. Taking isolated incidents out of 
context may be misleading. The cumulative effect of the applicant's experience 
must be taken into account. Where no single incident stands out above the 
others, sometimes a small incident may be “the last straw”; and although no 
single incident may be sufficient, all the incidents related by the applicant taken 
together, could make his fear “well-founded”   
Since the examiner's conclusion on the facts of the case and his personal 
impression of the applicant will lead to a decision that affects human lives, he 
must apply the criteria in a spirit of justice and understanding and his judgment 
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should not, of course, be influenced by the personal consideration that the 
applicant may be an “undeserving case”.  
Secondly, regarding the benefit of the doubt, elements of doubt may 
remain with regard to factual assertions by the applicant. However, this should 
not prejudice the claim if the adjudicator considers that the applicant’s story is 
on the whole coherent and plausible. In such cases, the applicant should be 
given the benefit of the doubt. 
After the applicant has made a genuine effort to substantiate his story 
there may still be a lack of evidence for some of his statements. It is hardly 
possible for a refugee to “prove” every part of his case and, indeed, if this were 
a requirement the majority of refugees would not be recognized. It is therefore 
frequently necessary to give the applicant the benefit of the doubt.  
The benefit of the doubt should, however, only be given when all 
available evidence has been obtained and checked and when the examiner is 
satisfied as to the applicant's general credibility. The applicant's statements 
must be coherent and plausible, and must not run counter to generally known 
facts. 
Failure to disclose relevant facts should not automatically lead to a 
conclusion that the applicant does not have a credible claim. Untrue statements 
may be due to a variety of reasons, including fear or distrust, the effects of 
traumatic experiences, or the quality of interpretation. They might be explained 
in the course of further examination, or re-evaluated when all the circumstances 
of the case are known. 
(b) Criteria of both applicant and examiner 
The process of ascertaining and evaluating the facts can therefore be 
summarized as follows: the applicant should tell the truth and assist the 
examiner to the full in establishing the facts of his case. He must also make an 
effort to support his statements by any available evidence and give a 
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satisfactory explanation for any lack of evidence. If necessary he must make an 
effort to procure additional evidence. Finally, he should supply all pertinent 
information concerning himself and his past experience in as much detail as is 
necessary to enable the examiner to establish the relevant facts. He should be 
asked to give a coherent explanation of all the reasons invoked in support of his 
application for refugee status and he should answer any questions put to him. 
The asylum-seeker has a duty to provide a complete and truthful account 
of the facts which are material to his or her claim. The adjudicator should be 
familiar with the objective situation in the applicant’s country of origin and 
aware of relevant matters of common knowledge. He or she must guide the 
applicant in providing pertinent information and, using all the means at his or 
her disposal to produce the necessary elements, verify alleged facts which can 
be substantiated.  
The examiner, on the other hand, should ensure that the applicant 
presents his case as fully as possible and with all available evidence. Moreover, 
he should assess the applicant's credibility and evaluate the evidence (if    
necessary giving the applicant the benefit of the doubt), in order to establish the 
objective and the subjective elements of the case. Finally, he must relate these 
elements to the relevant criteria of the 1951 Convention, in order to arrive at a 
correct conclusion as to the applicant's refugee status, special measures should 
be taken for:  
(c) Mentally disturbed persons  
If possible, expert medical advice should be sought regarding the nature 
and degree of the mental illness, and the ability of the person concerned to 
present a case. Detailed examination of the case will depend on the results of 
the medical report. As a general rule, the burden of proof on the applicant will 
be lighter, as statements provided by the applicant should be considered and 
weighed in light of his or her mental capacity. The examiner will need to rely 
on other sources of information than the applicant himself or herself, and give 
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greater emphasis to objective elements of his or her situation. It should be 
underlined, however, that many if not most applicants for refugee status are 
psychologically distressed. What is required in all cases, therefore, is sensitivity 
to the range of such problems on the part of interviewers and decision-makers. 
It frequently happens that an examiner is confronted with an applicant 
having mental or emotional disturbances that impede a normal examination of 
his case. A mentally disturbed person may, however, be a refugee, and while his 
claim cannot therefore be disregarded, it will call for different techniques of 
examination.  
The examiner should, in such cases, whenever possible, obtain expert 
medical advice. The medical report should provide information on the nature 
and degree of mental illness and should assess the applicant's ability to fulfill 
the requirements normally expected of an applicant in presenting his case. The 
conclusions of the medical report will determine the examiner's further 
approach.  
This approach has to vary according to the degree of the applicant's 
affliction and no rigid rules can be laid down. The nature and degree of the 
applicant's “fear” must also be taken into consideration, since some degree of 
mental disturbance is frequently found in persons who have been exposed to 
severe persecution. Where there are indications that the fear expressed by the 
applicant may not be based on actual experience or may be an exaggerated fear, 
it may be necessary, in arriving at a decision, to lay greater emphasis on the 
objective circumstances, rather than on the statements made by the applicant.  
It will, in any event, be necessary to lighten the burden of proof normally 
incumbent upon the applicant, and information that cannot easily be obtained 
from the applicant may have to be sought elsewhere, e.g. from friends, relatives 
and other persons closely acquainted with the applicant, or from his guardian, if 
one has been appointed. It may also be necessary to draw certain conclusions 
from the surrounding circumstances. If, for instance, the applicant belongs to 
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and is in the company of a group of refugees, there is a presumption that he 
shares their fate and qualifies in the same manner as they do.  
In examining his application, therefore, it may not be possible to attach 
the same importance as is normally attached to the subjective element of “fear”, 
which may be less reliable, and it may be necessary to place greater emphasis 
on the objective situation.  
In view of the above considerations, investigation into the refugee status 
of a mentally disturbed person will, as a rule, have to be more searching than in 
a “normal” case and will call for a close examination of the applicant's past 
history and background, using whatever outside sources of information may be 
available.  
(d) Unaccompanied minors  
There is no special provision in the 1951 Convention regarding the 
refugee status of persons under age. The same definition of a refugee applies to 
all individuals, regardless of their age. When it is necessary to determine the 
refugee status of a minor, problem may arise due to the difficulty of applying 
the criteria of “well-founded fear” in his case. If a minor is accompanied by one 
(or both) of his parents, or another family member on whom he is dependent, 
who requests refugee status, the minor's own refugee status will be determined 
according to the principle of family unity. 
The question of whether an unaccompanied minor may qualify for 
refugee status must be determined in the first instance according to the degree 
of his mental development and maturity. In the case of children, it will 
generally be necessary to enroll the services of experts conversant with child 
mentality. A child--and for that matter, an adolescent--not being legally 
independent should, if appropriate, have a guardian appointed whose task it 
would be to promote a decision that will be in the minor's best interests. In the 
absence of parents or of a legally appointed guardian, it is for the authorities to 
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ensure that the interests of an applicant for refugee status who is a minor are 
fully safeguarded.  
Where a minor is no longer a child but an adolescent, it will be easier to 
determine refugee status as in the case of an adult, although this again will 
depend upon the actual degree of the adolescent's maturity. It can be assumed 
that--in the absence of indications to the contrary--a person of 16 or over may 
be regarded as sufficiently mature to have a well-founded fear of persecution. 
Minors under 16 years of age may normally be assumed not to be sufficiently 
mature. They may have fear and a will of their own, but these may not have the 
same significance as in the case of an adult.  
It should, however, be stressed that these are only general guidelines and 
that a minor's mental maturity must normally be determined in the light of his 
personal, family and cultural background.  
Where the minor has not reached a sufficient degree of maturity to make 
it possible to establish well-founded fear in the same way as for an adult, it may 
be necessary to have greater regard to certain objective factors. Thus, if an 
unaccompanied minor finds himself in the company of a group of refugees, this 
may--depending on the circumstances--indicate that the minor is also a refugee.  
The circumstances of the parents and other family members, including 
their situation in the minor's country of origin, will have to be taken into 
account. If there is reason to believe that the parents wish their child to be 
outside the country of origin on grounds of well-founded fear of persecution, 
the child himself may be presumed to have such fear.  
If the will of the parents cannot be ascertained or if such will is in doubt 
or in conflict with the will of the child, then the examiner, in cooperation with 
the experts assisting him, will have to come to a decision as to the well-founded 
ness of the minor's fear on the basis of all the known circumstances, which may 
call for a liberal application. 
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(e) Elderly asylum-seekers  
They are a special group with a lower profile but with particular needs 
that may be equally pressing. Decision-makers should examine claims for 
refugee status submitted by elderly men and women in an age-sensitive manner. 
The applicant’s age may be relevant to the determination of whether or not he 
or she has a well-founded fear of persecution, for example because of the 
impact of a particular measure on his or her situation. The applicant’s age may 
also be a factor to be taken into account in the credibility assessment. 
(f) Refugee Women 
Specially trained staff should be made available for the purpose of 
interviewing female asylum-seekers. Persecution of women may often take the 
form of rape and other forms of sexual violations, about which women may be 
very reluctant to talk. Since the type of persecution suffered constitutes an 
important element when deciding upon the refugee claim, female interviewers 
and interpreters should be available. Examiners should be familiar with the 
ways in which gender may be relevant to determining whether a particular form 
of harm or treatment constitutes persecution. Adjudicators as well as 
interpreters should be provided with extensive background information on the 
situation of women in the country of origin. 
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Chapter Three 
Request of refugee status determination 
There are a variety of channels through which requests may come 
forward: 
(a) Directly to the government 
States which are parties to the 1951Convention and/or 1967 Protocol and 
the 1969 OAU Convention are bound by these instruments to provide the 
protection guaranteed therein to women, men, girls and boys who meet the 
criteria of the relevant refugee definition. The most important obligation is that 
of ensuring respect for the principle that the State cannot return a person to a 
country where his or her life or freedom would be at risk for reasons of race, 
religion, nationality, membership of a particular social group or political 
opinion – this is known as the principle of non-refoulement. It has also become 
a norm of customary international law and, as such, is binding on all States, 
including those which are not parties to the 1951 Convention and/or1967 
Protocol. 
Thus, under paragraph 8 of the 1950 Statute and Article 35 of the 1951 
Convention, the State should normally establish procedures and conduct 
refugee status determination, in particular if it is a signatory to the 1951 
Convention/1967 Protocol.  
(b) Directly to UNHCR 
In addition to its involvement in national procedures, one of UNHCR's 
essential functions is examining applications. The decisions reached are of 
direct relevance not only to the application itself, but also in determining the 
form of assistance provided by UNHCR. These might include measures to 
reunite families; voluntary repatriation, resettlement, or material assistance of 
various kinds. As with national procedures, UNHCR procedures for 
determining refugee status vary. The main elements listed in the previous 
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section must also apply to UNHCR procedures if we are to ensure fair and 
proper examination of applications. Thus, qualified staff should examine the 
applications within a set procedure; decisions should be based on a personal 
interview (after completion of the UNHCR Eligibility Determination Form); an 
interpreter should be available; recognized refugees should be so informed and 
given appropriate documentation; rejected applicants should be told the reasons 
for the rejection and advised how to appeal against it; the appeal should be 
considered by a different staff member or by a panel of staff members. 
UNHCR has a responsibility to supervise the application of the 
provisions of the 1951 Convention and 1967 Protocol in States which are 
parties to these instruments. UNHCR exercises its supervisory role by 
monitoring both the procedures and the criteria applied, and through 
interventions on behalf of applicants, as and where appropriate. In most States, 
provision has been made for the involvement of UNHCR, at least in an 
advisory/consultative capacity. In some countries, UNHCR actually participates 
in the national refugee status determination procedure. Depending on the 
circumstances, this may take different forms: 
Firstly, preparing a case for consideration by the national eligibility 
authority (e.g. registration, preliminary interview, file preparation, presentation 
to the national authority);  
Secondly, voting on the asylum application or participating as an 
observer/advisor at the first-instance stage; thirdly, voting on the asylum 
application or participating as an observer/advisor at the appeal or review stage; 
fourthly, reviewing inadmissibility or rejection decisions of applicants who are 
due to be expelled. 
Moreover, in certain countries which are parties to the 1951Convention 
and/or 1967 Protocol, but where national asylum determination procedures have 
not yet been established, UNHCR conducts refugee status determination on 
behalf of the State. 
  -38-
 (iv) Checklist15 
The person who conducts the interview has to, firstly, examine all 
requests for refugee status within the framework of specially established 
procedures. Examiners must know the subject matter, and understand the 
circumstances of the applicant. Secondly, he must permit the applicant to 
present his or her case in person to the decision-maker whenever possible. 
Thirdly, he must always remember that information provided by the applicant 
to the authorities in the course of the asylum procedure is confidential and can 
only be used by the authorities for the purpose for which it was solicited, that is, 
for the purpose of determining the claim to refugee status asylum. Fourthly, it is 
important that applicants be informed of the procedures for claiming refugee 
status by the immigration or border officers with whom they come in contact. 
Fifthly, he must ensure that the applicant has the necessary facilities, including 
the services of a competent interpreter, when submitting his or her case to the 
authorities. Sixthly, he must make sure that the applicant has the opportunity to 
contact a representative of UNHCR. Seventhly, he must inform the applicant of 
any decision regarding the request. If the applicant is recognized, he must issue 
the necessary documentation certifying refugee status. Eighthly, he must 
arrange for the appeal or review of any negative decision concerning refugee 
status. Ninthly, he must arrange for UNHCR participation in the procedure in 
whatever manner is appropriate. Tenthly, he must ensure that any procedure 
dealing with manifestly unfounded or abusive applications meet the following 
standards: 
(a) The authorizing agency that determines whether the case is manifestly 
unfounded or abusive should be the same as the one that normally 
determines refugee status. 
                                                 
15 Previous Source, UNHCR, Determination of Refugee Status, 1989 UNHCR Training 
Service. 
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(b) As in the case of requests for refugee status or asylum, the applicant should 
be given a complete personal interview by a fully qualified official 
belonging to this authority. 
(c) A negative decision should be reviewed before the applicant is rejected at 
the frontier or forcibly removed from the territory. 
(v) Interview 
It is the applicant's duty to tell the facts of the case truthfully and 
explicitly while the interviewer is responsible for obtaining the maximum 
amount of relevant information, and using it to make a preliminary assessment 
of credibility. The experience of UNHCR has shown that a few interview 
techniques can help with this task. They help to reach an immediate decision, or 
to assemble information for Headquarters in complex or doubtful cases. 
These interview techniques may include the following:   
(a) Building a Confidence 
The person who conducts the interview has to create a climate of 
confidence in which the applicant will feel free to tell his or her story in all 
frankness. He has to remember to inform the applicant that all statements will 
be treated as strictly confidential. In counseling the applicant before the 
interview, the interview has to explain how important it is to tell the truth, or to 
avoid exaggeration or fabricated information designed to embellish the account. 
He has also to explain that doubts about credibility can arise if portions of the 
story are found to be untrue. The interviewer has to emphasize that such doubts 
can be avoided by rendering an honest and detailed account. 
(b) Written account 
The interviewer has to encourage applicants to provide a detailed 
account, in chronological order, of their activities. This should be in written 
form, supplied by the applicant, or by the interviewer if the applicant is 
illiterate. This can run to several pages to be appended to the questionnaire. 
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This invaluable information will supplement the brief summary of reasons for 
leaving and not wishing to return to the home country which will appear in the 
questionnaire itself. 
(c) Interview report 
Make sure that the interview report gives as much detail as possible since 
it is an essential element in UNHCR's decision-making process. Ask why the 
applicant does not wish to return to the country of origin, and why any previous 
activities contribute to this fear. It is not sufficient, for example, to report that 
Mr. X fears returning to his country of origin because he was involved with a 
certain political party. He must give specific details on this involvement, a 
description of his exact duties, the names of other party members, how often 
they met, the exact address of the meeting place and so on. It is also important 
to determine how Mr. X traveled from the country of origin to the present 
location (whether he left legally, how he obtained his passport and where 
necessary an exit visa, and if he left illegally, by what means). 
Encourage claimants to provide as much pertinent detail as possible 
about the incidents that relate to their claims. Knowing when, where, why, 
whom, what and how can help distinguish between a credible story and a false 
one. Establish a time frame, linking dates with location: if contradictions 
emerge, ask for clarification. 
The interview report must contain: 
(i) The account of events given by the applicant in a chronological and 
understandable manner. 
(ii) A separate assessment of his credibility by the interviewer, which takes 
into account; firstly, the applicant's attitude and behavior (frankness, 
spontaneity, hesitation, or reticence) and secondly, the feasibility of the 
statements made. 
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While conducting the interview the interviewer has not to underestimate 
apparent minor inconsistencies. These might be due to cultural and/or linguistic 
differences between you and the applicant or the applicant's desire to please the 
interviewer or due to the applicant's omission of certain facts for fear of 
authorities, or of reprisals against family or friends remaining in the country of 
origin. 
(vi) Individual refugee status determination 
Neither the 1951 Convention nor the 1967 Protocol prescribes a 
particular procedure for the determination of refugee status by States Parties. 
National legislation defines the institutions and/or authorities involved, the 
stages of the asylum process as well as procedural safeguards and guarantees. 
Whenever possible, refugee status should be determined in an individual 
procedure and following an in-depth examination of the individual 
circumstances of the applicant’s . 
(vii) Group-based refugee status determination 
Recognition of refugee status for groups is particularly relevant in the 
context of mass influx, where persons seeking international protection arrive in 
such numbers and at such a rate as to render individual determination of their 
claims for refugee status impracticable. In situations of this kind, States as well 
as UNHCR often accord refugee status to members of a particular group on  a 
prima facie basis. This is appropriate if most of those arriving in the group can 
be deemed to be refugees on the basis of objective information related to the 
circumstances in the country of origin. Where an armed conflict in one country 
triggers a mass exodus of refugees into neighbouring or other countries, 
combatants may be mixed in with the refugees. The presumption of prima facie 
eligibility for refugee status does not include combatants. Active combatants – 
that is, persons who continue to take an active part in armed conflict – are not 
eligible for international refugee protection. Military activities are incompatible 
with refugee status. 
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The situation is different for former combatants. The mere fact of having 
taken part in hostilities does not disqualify a person from international refugee 
protection, but former combatants who apply for asylum must first undergo a 
clarification of their status. If they arrive as part of a mass influx, the host State 
would need to separate them from the refugees. Former combatants may be 
admitted into asylum procedures only after it has been established that they 
have genuinely and permanently renounced military activities and are now 
civilians. The claims submitted by such persons should be examined in 
individual refugee status determination procedures as mentioned in (Vii) above. 
Women, men, girls and boys recognized as refugees on a group basis enjoy the 
same status as persons who have been granted refugee status individually. 
Depending on the context, it may be necessary to establish mechanisms for 
identifying individuals within the group who do not meet the inclusion criteria 
of the applicable refugee definition, or who may fall within the exclusion 
clauses . 
5. Eligibility Examination 
In countries that are parties to the 1951 Convention and/or the 1967 
Protocol relating to the Status of Refugees, questions of eligibility are usually 
decided by the competent government authorities, according to procedures 
specifically established for this purpose. Where such procedures exist, you 
should refer applicants to these authorities. 
In some cases, UNHCR is associated with the actual procedures. Persons 
recognized by the authorities as refugees under these instruments are normally 
considered by UNHCR as coming within its mandate. However, if national 
authorities do not recognize a person as a refugee, the applicant might still be of 
concern to UNHCR. In States that are not parties to the Convention or Protocol, 
or which have not established refugee status determination procedures, UNHCR 
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determines whether an applicant is a refugee within the terms of its mandate 
through the following levels: 
(i) Governments 
Procedures for determining refugee status are essential in order to ensure 
the effective implementation of the 1951 Convention and the 1967 Protocol. 
Neither of these instruments, however, defines the procedures the States should 
adopt. Moreover, since administrative and judicial systems vary from one State 
to another, it has not been possible to propose a uniform refugee status 
determination procedure. 
UNHCR's experience has shown, however, that all procedures for the 
determination of refugee status should meet certain minimum requirements, set 
out on the checklist above.  
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Chapter Four 
       Types of Refugees 
 
(a) Convention refugees. 
If the State is a party to the the1951Convention and its 1967 Protocol, it 
is the responsibility of the Government to grant refugee status. Various 
procedures exist at national level to decide upon refugee Status .UNHCR 
normally participates in these procedures. From the refugees point of view, 
Convention Refugee status is the most favorable: not only is it a guarantee 
against refoulement, but it also confers a number of economic and social rights 
as contained in the Convention and Protocol. These entitlements include the 
right to obtain travel documents, which is of vital importance for the refugees to 
be mobile.  
(b) A humanitarian status  
Humanitarian status is applied by some Governments to persons whom 
they do not consider to qualify as Convention refugees, but who would be in 
danger if returned to their country of origin as a result of generalized violence, 
foreign aggression, internal conflicts, massive violation of human rights, or 
other circumstances which have seriously disturbed public order.  
(ii) UNHCR 
(a) Mandate refugees 
Refugees in this category are known as mandate refugees. They also 
benefit from the principle of non-refoulement. They cannot, however, make 
claims to benefits in the same way as Convention refugees. 
Mandate refugees are persons recognized as refugees by the High 
Commissioner by virtue of his Statute, which contains virtually the same 
definition as in the Convention. They are referred to as mandate refugees.  
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The recognition of persons as mandate refugees does not therefore 
depend on whether the State of asylum is a party to the Convention or Protocol. 
They may even be persons whose application for recognition as Convention 
refugees has been refused. A person recognized as a mandate refugee will 
benefit from UNHCR's protection against refoulement, and be assured of 
treatment in conformity with basic humanitarian principles. This does not, 
however, imply the same entitlements as accorded to Convention refugees. 
(b) Refugees in Wider definition 
Persons applying to be recognized as refugees may not be able to claim a 
"well-founded fear of persecution", yet would risk danger if returned to their 
country of origin for the reasons listed above. Such persons may also be 
recognized by UNHCR as refugees in a wider sense than the statutory 
definition. They will be protected against refoulement and treated according to 
basic humanitarian principles. 
(c) Prima Facie refugees  
It is the eligibility that is based on first impressions. It is applied in the 
case of group movements or "mass influxes", when the determination of 
eligibility on an individual basis would not be practicable for obvious reasons. 
This has been a regular practice since the 1960s, when UNHCR first saw 
regular mass movements of refugees, particularly in Africa. 
In situations of mass influx, there are two key guiding principles: First, 
the exclusion clauses apply in mass influx situations; and secondly, exclusion 
needs to be examined in individual procedures. 
A clear distinction should be made between operational arrangements to 
separate armed elements from the refugee population on the one hand, and 
individual procedures in relation to certain suspected groups for the purpose of 
exclusion from refugee status on the other. 
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Armed elements, while protected under the relevant provisions of 
international humanitarian law, are not to be considered as asylum-seekers 
unless they lay down their arms. Their identification and separation is the 
responsibility of the host state but it often presents a plethora of operational 
problems, the resolution of which is only successful if the international 
community, including the Security Council, provides the necessary support, 
including a safe and secure environment. 
The issue of those excluded from refugee status in mass influx situations 
should also be addressed, as developing countries confronted with these 
problems do not have the capacity or resources to deal with these cases. 
More in-depth examination and analysis is required for the application of 
the exclusion clause in situations of mass influx, including the relevance of 
inclusion before exclusion where there is prima facie recognition of refugees, as 
well as other substantive, procedural and evidentiary problems. In view of the 
policy, legal and operational aspects of these problems, UNHCR should 
undertake further study of the subject in co-operation with States and  NGOs. 
A person is a refugee as soon as the criteria contained in the definition 
are fulfilled. This necessarily occurs before refugee status is formally 
determined. Recognition of refugee status is therefore declaratory, i.e. stating 
the fact that the person is a refugee. 
6. Inclusion Clauses 
These clauses define the criteria that a person must satisfy in order to be 
recognized as a Refugee. These form the positive basis upon which the 
determination of refugee status is made. 
According to Article I/A(2) of the 1951 Convention the term "refugee" 
applies to any person who: 
“...owing to a well-founded fear of being persecuted for reasons of race, 
religion, nationality, membership of a particular social group or political 
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opinion, is outside the country of his nationality and is unable or, owing to such 
fear, is unwilling to avail himself of the protection of that country; or who, not 
having a nationality and being outside the country of his former habitual 
residence as a result of such events, is unable or, owing to such fear, is 
unwilling to return to it”. 
Therefore, the requirements for inclusion under Article 1A (2) of the 
1951 Convention are met if it is established that the following criteria are met: 
Firstly, the applicant must be outside the country of origin or habitual 
residence. Secondly, he or she has to have a well-founded fear, that is, a 
subjective fear of return which has an objective basis, and there is thus a 
reasonable possibility that the applicant will suffer some form of harm in the 
country of origin or habitual residence and is therefore unable or unwilling to 
avail him or herself of the protection of that country. Thirdly, he must have the 
harm feared amounts to persecution, that is, serious violations of human rights 
or other kinds of serious harm. Fourthly, the applicant must fear persecution for 
reason of a 1951 Convention ground (race, religion, nationality, membership of 
a particular social group, political opinion. 
(i) Terms Interpretation 
(a) “Well founded fear of being persecuted” 
The definition involves a subjective element in the person applying for 
recognition as a refugee. Determination of refugee status will therefore 
primarily require an evaluation of the applicant's statements rather than a 
judgment on the situation prevailing in his country of origin.  
To the element of fear--a state of mind and a subjective condition--is 
added the qualification “well-founded”. This implies that it is not only the 
frame of mind of the person concerned that determines his refugee status, but 
that this frame of mind must be supported by an objective situation. The term 
“well-founded fear” therefore contains a subjective and an objective element, 
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and in determining whether well-founded fear exists, both elements must be 
taken into consideration.  
It may be assumed that, unless he seeks adventure or just wishes to see 
the world, a person would not normally abandon his home and country without 
some compelling reason. There may be many reasons that are compelling and 
understandable, but only one motive has been singled out to denote a refugee. 
The expression “owing to well-founded fear of being persecuted”--for the 
reasons stated--by indicating a specific motive automatically makes all other 
reasons for escape irrelevant to the definition. It rules out such persons as 
victims of famine or natural disaster, unless they also have well-founded fear of 
persecution for one of the reasons stated. Such other motives may not, however, 
be altogether irrelevant to the process of determining refugee status, since all 
the circumstances need to be taken into account for a proper understanding of 
the applicant's case.  
Due to the importance that the definition attaches to the subjective 
element, an assessment of credibility is indispensable where the case is not 
sufficiently clear from the facts on record. It will be necessary to take into 
account the personal and family background of the applicant, his membership 
of a particular racial, religious, national, social or political group, his own 
interpretation of his situation, and his personal experiences--in other words, 
everything that may serve to indicate that the predominant motive for his 
application is fear. Fear must be reasonable. Exaggerated fear, however, may be 
well-founded if, in all the circumstances of the case, such a state of mind can be 
regarded as justified. 
A knowledge of conditions in the applicant's country of origin--while not 
a primary objective--is an important element in assessing the applicant's 
credibility. In general, the applicant's fear should be considered well-founded if 
he can establish, to a reasonable degree, that his continued stay in his country of 
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origin has become intolerable to him  or would for the same reasons be 
intolerable if he returned there. 
These considerations need not necessarily be based on the applicant's 
own personal experience. What, for example, happened to his friends and 
relatives and other members of the same racial or social group may well show 
that his fear that sooner or later he also will become a victim of persecution is 
well-founded. The laws of the country of origin, and particularly the manner in 
which they are applied, will be relevant. The situation of each person must, 
however, be assessed on its own merits. In the case of a well-known 
personality, the possibility of persecution may be greater than in the case of a 
person in obscurity. All these factors, e.g. a person's character, his background, 
his influence, his wealth or his outspokenness, may lead to the conclusion that 
his fear of persecution is “well-founded”.  
While refugee status must normally be determined on an individual basis, 
situations have also arisen in which entire groups have been displaced under 
circumstances indicating that members of the group could be considered 
individually as refugees. In such situations the need to provide assistance is 
often extremely urgent and it may not be possible for purely practical reasons to 
carry out an individual determination of refugee status for each member of the 
group. Recourse has therefore been made to so-called “group determination” of 
refugee status, whereby each member of the group is regarded prima facie (i.e. 
in the absence of evidence to the contrary) as a refugee. 
An applicant for refugee status must normally show good reason why he 
individually fears persecution. It may be assumed that a person has well-
founded fear of being persecuted if he has already been the victim of 
persecution for one of the reasons enumerated in the 1951 Convention. 
However, the word “fear” refers not only to persons who have actually been 
persecuted, but also to those who wish to avoid a situation entailing the risk of 
persecution.  
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The expressions “fear of persecution” or even “persecution” are usually 
foreign to a refugee's normal vocabulary. A refugee will indeed only rarely 
invoke “fear of persecution” in these terms, though it will often be implicit in 
his story. Again, while a refugee may have very definite opinions for which he 
has had to suffer, he may not, for psychological reasons, be able to describe his 
experiences and situation in political terms.  
A typical test of the well-foundedness of fear will arise when an applicant 
is in possession of a valid national passport. It has sometimes been claimed that 
possession of a passport signifies that the issuing authorities do not intend to 
persecute the holder, for otherwise they would not have issued a passport to 
him. Though this may be true in some cases, many persons have used a legal 
exit from their country as the only means of escape without ever having 
revealed their political opinions. 
Possession of a passport cannot therefore always be considered as 
evidence of loyalty on the part of the holder, or as an indication of the absence 
of fear. A passport may even be issued to a person who is undesired in his 
country of origin, with the sole purpose of securing his departure, and there may 
also be cases where a passport has been obtained surreptitiously. In conclusion, 
therefore, the mere possession of a valid national passport is no bar to refugee 
status.  
If, on the other hand, an applicant, without good reason, insists on 
retaining a valid passport of a country of whose protection he is allegedly 
unwilling to avail himself, this may cast doubt on the validity of his claim to 
have “well-founded fear”. Once recognized, a refugee should not normally 
retain his national passport.  
There may, however, be exceptional situations in which a person 
fulfilling the criteria of refugee status may retain his national passport-or be 
issued with a new one by the authorities of his country of origin under special 
arrangements. Particularly where such arrangements do not imply that the 
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holder of the national passport is free to return to his country without prior 
permission, they may not be incompatible with refugee status.   
(b) Persecution 
There is no universally accepted definition of “persecution”, and various 
attempts to formulate such a definition have met with little success. From 
Article 33 of the 1951 Convention, it may be inferred that a threat to life or 
freedom on account of race, religion, nationality, political opinion or 
membership of a particular social group is always persecution. Other serious 
violations of human rights--for the same reasons--would also constitute 
persecution.  
Whether other prejudicial actions or threats would amount to persecution 
will depend on the circumstances of each case, the subjective character of fear 
of persecution requires an evaluation of the opinions and feelings of the person 
concerned. It is also in the light of such opinions and feelings that any actual or 
anticipated measures against him must necessarily be viewed. Due to variations 
in the psychological make-up of individuals and in the circumstances of each 
case, interpretations of what amounts to persecution are bound to vary.  
In addition, an applicant may have been subjected to various measures 
not in themselves amounting to persecution (e.g. discrimination in different 
forms), in some cases combined with other adverse factors (e.g. general 
atmosphere of insecurity in the country of origin). In such situations, the 
various elements involved may, if taken together, produce an effect on the mind 
of the applicant that can reasonably justify a claim to well-founded fear of 
persecution on “cumulative grounds”. Needless to say, it is not possible to lay 
down a general rule as to what cumulative reasons can give rise to a valid claim 
to refugee status. This will necessarily depend on all the circumstances, 
including the particular geographical, historical and ethnological context. 
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(ii) Special cases related to inclusion clauses 
(a) gender-related persecution 
An applicant’s gender (i.e., the socially or culturally defined identities, 
status, roles and responsibilities assigned to individuals on the basis of their 
biological sex), may affect the form which persecution takes and the reasons for 
which persecution is experienced. 
(b) Refugees sur place 
A person may become a refugee sur place after he or she has left the 
country of origin or habitual residence and considered well- founded fear of 
persecution linked to one or more of the 1951 Convention grounds arises 
because of events in the country of origin or habitual residence. or actions by 
the individual concerned after his or her departure, if there is a reasonable 
possibility that his or her convictions and/or conduct will result in a persecutory 
response from the authorities of that country upon return. 
Applications for refugee status in such situations are usually referred to 
as “sur place” claims. They may be based on : firstly, events over which the 
applicant has no direct control, for example , change of government, significant 
change in government policy, outbreak or escalation of armed conflict, or the 
disclosure of the names of asylum applicants to officials in the country of 
origin; and secondly, actions by the applicant after his or her departure, for 
example: 
(a) Political activity, such as participation in demonstrations against 
government policies in the country of origin, open engagement in other 
anti-government activities (e.g. participation in opposition groups in 
exile, public speeches, writing or publishing articles, or close 
association with refugees or other known opponents to the government 
of the country of origin). 
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(b) Conversion to a religion not tolerated by the authorities in the country 
of origin. 
(c) Unauthorized stay abroad, where this is punished by severe sanctions. 
(c)  Claims related to military service obligations 
Fear of being obliged to comply with a military service obligation or of 
prosecution or punishment for failing to do so may, under certain conditions, 
give rise to a claim to refugee status if there is a link with one or more of the 
1951 Convention. 
This may include situations where: firstly, the obligation to undergo 
military service amounts to persecution because it renders the situation 
intolerable for the particular applicant. Secondly, the conditions of military 
service involve treatment which constitutes persecution. Thirdly, punishment 
for non-compliance with military service requirements amounts to persecution. 
(d) Claims of persons fleeing situations of armed conflict. 
Persons fleeing situations of armed conflict may come within the refugee 
definition of the 1951 Convention, if they have a well founded fear of 
persecution for one or more of the five Convention grounds, for example 
because of their ethnicity or religion. 
Persons who flee from an armed conflict without any element of 
persecution linked to a Convention ground are not refugees within the meaning 
of the 1951 Convention but may qualify for refugee status on the basis of 
extended refugee definitions in relevant regional instruments and/or national 
legislation of the host State, and under UNHCR’s international protection 
mandate. 
Active combatants cannot be refugees, as their activities are incompatible 
with refugee status. Former combatants may be admitted into asylum 
procedures, once it has been determined that they have genuinely and 
permanently renounced their military activities. 
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7. Exclusion clauses 
Exclusion clauses are of an exceptional nature and should be applied 
scrupulously and restrictively because of the potentially serious consequences 
of exclusion from refugee status for the individual concerned16. 
In the following lines we take a look at the basic principles of exclusion 
from international refugee's protection on the basis of Articles ID, IE and IF of 
1951 Convention. “Exclusion” under Article 1E and 1F means that an 
individual who fulfils the criteria for inclusion under Article 1A(2) of the 1951 
Convention cannot benefit from refugee status because he or she is not in need, 
or not deserving, of international refugee protection. Article 1D, on the other 
hand, applies to a special category of refugees, who like other refugees are in 
need of international protection, but for whom separate arrangements have been 
made to receive protection or assistance.  
Exclusion should be distinguished from cessation under Article 1Cof the 
1951 Convention, which provides for the ending of refugee status because it is 
no longer necessary or justified. Exclusion is also different from the expulsion 
of a refugee to a country other than the one where he or she fears persecution, 
which may be permitted on grounds of national security or public order. 
In the limited circumstances set out in Article 33(2) of the 1951 
Convention, the host State may also be permitted to return a refugee to his or 
her country of origin or habitual residence in application of an exception to the 
principle of non-refoulement  In either case, the person’s refugee status remains 
in place. It is important to note that exclusion cases often raise complex and 
difficult questions and should only be dealt with by decision makers with the 
necessary knowledge and skills. 
                                                 
16 Exclusion from Refugee Status-papers on Global Consultation on International Protection 
3-4 May 2001, Organized by United Nations High Commissioner for Refugees and Carnegie 
Endowment for International Peace Hosted by Luso-American Foundation for Development.  
11 
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(i) Exclusion of persons who are not entitled to the benefits of the 
1951 Convention 
Article 1E of the 1951 Convention states: 
“This Convention shall not apply to a person who is recognized by the 
competent authorities of the country in which he [or she] has taken residence as 
having the rights and obligations which are attached to the possession of the 
nationality of that country.” 
This exclusion clause may only apply if the applicant has taken up 
regular or permanent residence in a country, and if the status given to him or 
her by that country means that he or she effectively enjoys the rights and 
obligations of its own nationals. It is of crucial importance that the status 
provides protection against refoulement as well as the right to return, re-enter, 
and remain in the country where the person concerned has taken residence. 
Article 1E essentially covers two types of situations: firstly, a person 
enters a country and applies for refugee status there, but already qualifies for 
another status in that country, which is close to citizenship and carries with it 
greatly, facilitated naturalization prospects. Secondly, a person who has regular 
or permanent residency in a country and enjoys rights which are de facto the 
same as those of citizenship there moves from that country and claims asylum 
in another country. Article 1E does not apply, however, if the person concerned 
has a well-founded fear of persecution in the country he or she has left. 
(ii) Exclusion of persons considered not deserving an 
international protection 
Some persons do not deserve the benefits of international refugee 
protection on account of certain serious crimes. This is expressed in Article 1F 
of the 1951 Convention, which provides: 
“The provisions of this Convention shall not apply to any person with 
respect to whom there are serious reasons for considering that: firstly he [or 
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she] has committed a crime against peace, a war crime, or a crime against 
humanity, as defined in the international instruments drawn up to make 
provision in respect of such crimes. Secondly, he [or she] has committed a 
serious non-political crime outside the country of refuge prior to his admission 
to that country as a refugee. Thirdly, he [or she] has been guilty of acts contrary 
to the purposes and principles of the United Nations. 
8. Cessation Clause 
The basic principle of cessation of refugees status on the basis of Article 
IC of the 1951 convention and its relationship with refugees status 
determination according to certain circumstances, the cessation clauses of 
Article 1C of the 1951 Convention cover two categories of situations: 
(i) Cessation based on certain acts of a refugee 
The need for international protection may come to an end if a refugee’s 
own voluntary acts have brought about a change in his or her personal situation 
which means that he or she no longer requires international protection as a 
refugee. The circumstances in which this may be the case are exhaustively 
enumerated in Article 1C (1–4), which provide that the 1951 Convention shall 
cease to apply to a refugee if: firstly, he [or she] has voluntarily re-availed 
himself of the protection of the country of his [or her] nationality. Secondly, 
having lost his nationality, he [or she] has voluntarily reacquired it. Thirdly, he 
[or she] has acquired a new nationality, and enjoys the protection of the country 
of his [or her] new nationality. Fourthly, he [or she] has voluntarily re-
established himself in the country which he [or she] left or outside which he [or 
she] remained owing to fear of persecution. The cessation clauses of this 
category may only be applied on an individual basis. 
(ii) Cessation based on a fundamental change in circumstances 
Article 1C (5) and (6) of the 1951 Convention provide for the cessation 
of a person’s refugee status if: firstly, he [or she] can no longer, because the 
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circumstances in connection with which he [or she] has been recognized as a 
refugee have ceased to exist, continue to refuse to avail him [or her]self of the 
protection of the country of his [or her] nationality. This shall not apply to a 
refugee falling under section A (I) of this article who is able to invoke 
compelling reasons arising out of previous persecution for refusing to avail him 
[or her]self of the protection of the country of nationality. Secondly, being a 
person who has no nationality he is, because the circumstances in connection 
with which he [or she] has been recognized as a refugee have ceased to exist, 
able to return to the country of his [or her] former habitual residence. This shall 
not apply to a refugee falling under section A (I) of this article who is able to 
invoke compelling reasons arising out of previous persecution for refusing to 
return to the country of his [or her] former habitual residence. 
This category of cessation clauses may be applicable if the objective 
circumstances in the country of origin or former habitual residence have 
undergone a fundamental, stable and durable change, which affects the reasons 
for the fear of persecution which gave rise to recognition of refugee status. 
Article 1C (5) and (6) of the 1951 Convention is usually referred to as “ceased 
circumstances” clause. 
(c) Distinguishing cessation from cancellation and revocation 
Cessation means that refugee status of a person who was properly 
recognized comes to an end because one of the grounds for cessation 
enumerated in Article 1C of the 1951 Convention is applicable. Cessation is 
different from cancellation of refugee status, which means a decision to 
invalidate a refugee status recognition which should not have been issued in the 
first place. 
Cancellation is appropriate if it has been established, in appropriate 
procedures, that the individual concerned did not meet the inclusion criteria, or 
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because an exclusion provision would have been applicable to him or her at the 
time of recognition. 
Both cessation and cancellation should be distinguished from revocation 
of refugee status, that is, the withdrawal of refugee status from a person who 
was rightly recognized as a refugee, but whose conduct after recognition comes 
within the scope of Article 1F(a) or (c) of the 1951 Convention. 
Article 1C (1–4) provides for the possibility of ceasing refugee status if 
on the basis of certain voluntary acts of a refugee resulting in a change in his or 
her personal situation which means that he or she no longer requires 
international protection as a refugee. These acts are: firstly, voluntary re-
availment of the protection of the country of his or her nationality; secondly, 
voluntary re-acquisition of his or her nationality; thirdly, acquisition of a new 
nationality and enjoyment of the protection of the country of the new 
nationality; fourthly, voluntary re-establishment in the country which he or she 
fled or outside which he or she remained owing to fear of persecution.  
9. Durable Solutions 
Recognized refugees are also entitled to assistance with finding a 
permanent solution to their situation, so that they can lead normal lives. 
Depending on the situations in which refugees find themselves, one of the three 
following traditional durable solutions is usually pursued: 
(i)Voluntary repatriation: 
Refugees shall be returned to their countries of origin voluntarily, in 
safety and in dignity.  
Voluntary repatriation is the preferred long-term solution for the majority 
of refugees. Most refugees prefer to return home as soon as circumstances 
permit(generally when a conflict has ended).and a degree of stability has been 
restored. UNHCR encourages voluntary repatriation as the best solution for 
displaced  people , provided that  it is safe and their reintegration is viable. The 
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agency often provides a start-up package which may include cash grants, 
income-generation projects and practical assistance such as farm tools and 
seeds. 
Sometimes, along with its many NGO partners, UNHCR extends this 
help to include the rebuilding of homes, as well as communal infrastructure 
such as schools, clinics, roads, bridges and wells. Such projects are often 
designed for IDPs    as well as returning refugees- while also benefiting other 
impoverished people in the area who may never have moved any where. Field 
staff carry out the task of monitoring the well-being of returnees in critical 
situations, while longer term assistance is provided by other organizations. 
An internally displaced person (IDP) is some one who has been forced to 
move from his or her home because of conflict, persecution or because of a 
natural disaster or some other usual circumstance of this type. Unlike refugees, 
however, IDPs remain inside their own country17.      
(ii) Local integration:  
This durable solution may involve naturalization of refugees. 
Nationality could be provided, by long stay, birth or marriage. 
Some refugees cannot go home or are unwilling to do so, usually because 
they face continued persecution. In such circumstances, UNHCR helps to find 
them new homes, either in the asylum country where they are living(and in an 
increasingly crowded world, relatively few countries are prepared to offer this 
option),or in third countries where they can be permanently resettled. Only a 
small number of nations take part in UNHCR resettlement programmes and 
accept quotas on an annual basis. 
Countries of origin working in cooperation with UNHCR and relevant 
partners, including OHCHR, to commit themselves to respecting the right to 
                                                 
17 UNHCR booklet, protecting refugees & the role of UNHCR, 2007-2008, In this regard 
also, countries of origin to explore more actively initiatives in the socio-economic, cultural 
and political spheres, to foster reconciliation and dialogue, particularly refugee communities, 
and to ensure respect for the rule of law. 
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return and receiving  back their refugees within an acceptable framework of 
physical, legal and material safety, achievable, for example, through amenities, 
human rights guarantees and measures to enable the restitution of property , all 
of which should be appropriately communicated to refugees. 
States should put in place more coherent and comprehensive support to 
countries of origin, to assist them discharge their responsibility to ensure the 
legal, physical and material security of refugees. They should facilitate the 
participation of refugees , including women , in peace and reconciliation 
processes and to ensure that such agreements duly recognize the right to return 
and contemplate measures to encourage repatriation ,  and reintegration18.     
(iii) Resettlement:  
The refugee has to be resettled to a third country provided that his stay in 
the host country could be a risk to his life; or the host  country is unwilling  to 
accept him in it's territories; or his presence in the host country could be a risk 
to it. 
People facing particular problems or continued threats to their safety in 
their first asylum countries are foremost among those who can benefit from 
resettlement. In some cases it is an essential life-saving option or the only way 
to save a particular refugee from having to resort to desperate measures (one 
unfortunately common example is the rape victim who has been rejected by her 
family society, and has nowhere else to return). Some very specific refugee 
populations are also on occasion beneficiaries of group resettlement 
programmes. 
While there is no formal hierarchy among the durable solutions, 
voluntary repatriation is the solution sought and attained by most refugees. 
Nonetheless, the three alternative solutions are complementary in nature, and, 
when applied together, can form a viable and comprehensive strategy for 
                                                 
18 UNHCR, Department of International Protection, Agenda for Protection, 3rd edition, 2003. 
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resolving a refugee situation. The successful implementation of durable 
solutions will depend on the interested parties, including the countries 
concerned and UNHCR, working in partnership. 
While there is no formal hierarchy among the durable solutions, 
voluntary repatriation is the solution sought and attained by most refugees. It 
has also been recognized as the preferred solution in the majority of refugee 
situations in numerous documents, including notably the Agenda for Protection 
and various conclusions adopted by the Executive Committee of UNHCR, 
which is made up of 64 States with a demonstrated interest in refugee issues, 
and whose tasks include advising the High Commissioner on the exercise of his 
or her functions19. 
10. Conclusion 
"Refugee status determination" seems more legalistic term, but the 
process it refers to mainly concerns human beings, usually in circumstances of 
great distress. It corresponds to the question: “Is Mr. X or Ms. Y a refugee?” 
The answer to this question is obviously of vital concern to the individuals 
meant. If recognized as a refugee, a special legal regime applies to them, and 
they will be entitled to a number of important rights and benefits as well as 
assistance and protection measures which, taken together, constitute what is 
known as “international refugee protection”. Refugees also have certain 
obligations towards the host State, notably that of abiding by the laws of the 
host country. 
It is noticed that there is a fundamental difference between an asylum 
seeker and a refugee. When people flee their own country and seek sanctuary in 
another state, they often have to officially apply for asylum. While their case is 
still being decided, they are known as asylum seekers. If asylum is granted, it 
means they have been recognized as refugee in need of international protection. 
                                                 
19 UNHCR Booklet, Protecting Refugees and the Role of UNHCR, 2007-2008. 
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In order to be in a position to effectively implement their obligations 
under the 1951 Convention and/or 1967 Protocol, States must determine who is 
a refugee. This requires procedures which make it possible to establish whether 
a particular individual falls within the refugee definition of the 1951 
Convention. For UNHCR, providing international protection to refugees is its 
core function, and in order to exercise its mandate responsibilities, the Office 
may need to determine whether an individual is a refugee within its 
competence. UNHCR normally conducts refugee status determination to 
ascertain whether the person concerned should be protected, assisted or, 
sometimes, resettled to another country, or to give governments advice on 
refugee status. 
The explanations given have shown that the determination of refugee 
status is by no means a mechanical and routine process. On the contrary, it calls 
for specialized knowledge, training and experience and--what is more 
important--an understanding of the particular situation of the applicant and of 
the human factors involved. 
A holistic approach to refugee status determination should be taken, and 
in principle the inclusion elements of the refugee definition should be 
considered before exclusion. There are a number of reasons of a policy, legal 
and practical nature, for doing this. Firstly, exclusion before inclusion risks 
criminalizing refugees. Secondly, exclusion is exceptional and it is not 
appropriate to consider an exception first. Thirdly, non-inclusion, without 
having to address the question of exclusion, is possible in a number of cases, 
thereby avoiding complex issues. Fourthly, inclusion first enables consideration 
to be given to protection obligations to family members. Fifthly, inclusion 
before exclusion allows proper distinction to be drawn between prosecution and 
persecution. Sixthly, textually, the 1951 Convention would appear to provide 
more clearly for inclusion before exclusion, such an interpretation being 
consistent in particular with the language of article 1F(b): Seventhly,  
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interviews which look at the whole refugee definition allows for information to 
be collected more broadly and accurately. It is possible for exclusion to come 
first in the case of indictments by international tribunals and in the case of 
appeal proceedings. An alternative option in the face of an indictment is to 
defer status determination procedures until after criminal proceedings have been 
completed. The outcome of the criminal proceedings would then inform the 
refugee status determination decision. 
There is a need to examine further the relevance of exclusion in the 
context of those benefiting from non-refoulement as a principle of customary 
international law. Non-returnability under human rights law is much wider than 
the protection afforded under the 1951Convention. Such non returnability could 
be available to those excluded from refugee status. The exclusion clauses in the 
1951 Convention are exhaustively enumerated. No other exclusion provisions 
can therefore be incorporated into national legislation.   
Exclusion is different from the expulsion of a refugee to a country other 
than the one where he or she fears persecution, which may be permitted on 
grounds of national security or public order (Article 32 of the 1951 
Convention). In the limited circumstances set out in Article 33(2) of the 1951 
Convention, the host State may also be permitted to return a refugee to his or 
her country of origin or habitual residence in application of an exception to the 
principle of non-refoulement . In either case, the person’s refugee status remains 
in place. 
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Chapter Five 
The Regulation of Asylum in the Sudan 
1. The refugee problem   
Geographically Sudan is surrounded by nine countries. Five of 
them  produce periodically refugees to Sudan, while there are 
some odd cases from the other four countries. Sudan is also 
receiving asylum seekers and refugees from non neighboring 
countries, and exports refugees to the neighboring and non-
neighboring countries. 
According to this recognition, they could be provided with identification 
and places in receptions, transition centers or permanent camps, all these 
followed by food, water and sanitation without any legal aid provided at this 
stage since they are traumatized. 
In all cases we should bear in mind that we firmly apply the principle not 
to return the asylum seeker back to the place he fears persecution according to 
the principle of (non- reformo) or (non-refuolment) 
2. The regulation of Asylum Act 1974 
Sudan established a law to organize the refugee under the name of  the 
Regulation of Asylum Act 1974. As this law came after the international and 
regional instruments, it provides for much wider definition. Not only does it 
contain such definition of persecution as in the case with Geneva Convention 
and its Protocol, but also adopts the principle laid down by the 1969 OAU 
Convention. Thus fear of persecution by racial, religious, or political reasons, 
together with the wide spread reasons due to instability be it the result or 
military occupation or internal disturbances are the major causes of 
refugeehood. 
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The unique thing is that Sudan has added a new definition of children left 
behind as orphans or otherwise. This humanitarian spirit is unique and is in line 
with policy and reserves Sudanese identity in a country facing large influx or 
refugees. Moreover, the Sudanese definition incorporates the important 
principles of "family unity".  
The universal declaration of Human Rights 1948 provides that family is 
the natural and fundamental group unit of the society and is entitled to 
protection by society and the state. It is, however, surprising that the Geneva 
Convention and its Protocol do not incorporate the principle of family unity 
although Final Act of the Conference recommends member states the necessary 
measures for the protection of refugees family. 
An  individual may officially achieve the status of a refugee by living in 
an assisted settlement with or without an identity or conventional travel 
document. Although all refugees have right to own the CTD the practice in the 
Sudan is to refer to the UNHCR for a decision as to whether an individual 
deserves refugees status and receives this document. 
The grant of the territorial asylum and the determination of refugees 
status is a sovereign right exercisable by the Council of Ministries or by the 
Minister of the Interior. Thus from 1965 up to 1974 the  asylum used to be 
granted by the Council of Ministries. Such was the case with the Zairians in 
1964 and 1968, then the Eritreans in 1967. In 1970 the Toker group of Eritrean 
refugees were given refugee status by the President of the Republic . After 1974 
the power was vested in the Minister of the Interior, then to the Ministry of the 
Internal Affairs and since1989, it has been vested to the Minister of Relief  and 
Rehabilitation.  
However, refuge seekers are met at borders by local authorities who are 
usually not responsible for refugee affairs. Those face the dilemma of either 
rejecting an asylum-seeker which is against the principles of international law 
or accepting any person who has not fulfilled the immigration requirements and 
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consequently going against the countries immigration law. This is resolved by 
making the local border staff knowing who is a refugee and whom to contact. 
Most refugees are accepted on mass. An individual may officially 
achieve the status of a refugee by living in an assisted settlement with or 
without an identity or conventional travel document. Although all refugees have 
a right to CTD, the practice in the Sudan is to refer to the UNHCR a decision as 
to whether an individual deserves refugees status and receive this document.  
The grant of asylum is regulated by the Asylum Act and the authorized 
minister has to decide within a period of one month, which may be extended. 
The principle of non-refoulement is provided for, so that the Minister may 
contact other countries willing to accept applicant if he is rejected   by Sudan.      
3. The 1951Geneva Convention and the OAU 
Convention 
Sudan made reservation to Article26 of the 1951 Geneva Convention 
"freedom of movement" which states that: 
"Each contracting state shall accord to refugees lawfully in its territory 
the right to choose their place of residence to move freely within its territory, 
subject to regulations applicable to aliens generally in the same circumstances." 
It is clearly stated in the 1974 Asylum Act section 10 (2) that no refugee 
shall exercise any political activity during his presence in Sudan and shall not 
depart from any place of residence specified for him. The penalty shall be 
imprisonment for not more than one year. Such restriction jeopardizes their 
human, social and economical rights, because the individual has to move to get 
any sort of income and to socialize with his community.  
Although the 1951 Convention is comprehensive, it was defective in 
some respects such as time limit and the geographical limitation. This was 
cured by the Protocol of 1967 which addresses all member states of the United 
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Nations and thus the convention is no longer a European. It addresses the world 
at large. 
4. Cessation of refugee status (cessation clause) 
The Convention provides for six instances under which refugee ceases to 
be one . These are firstly: the voluntary reavailment of national protection. Thus 
if he merely applied to his consult for national passport when instructed by the 
authorities of his home residence to do so, he will not cease to be a refugee. 
Likewise if he is forced by circumstances that could not be dealt with otherwise 
than within the home-country such as divorce, marriage that could not be 
considered to deprive him of refugee status.  
Secondly: voluntary re-acquisition of nationality. The granting of 
nationality by operation of law or by decree is not a voluntary re-acquisition 
unless the nationality has been expressly or impliedly accepted. 
Thirdly: acquisition of a new nationality and production. This is derived 
from the principle that a person who enjoys national protection is not in need of 
international protection. 
Fourthly: voluntary re-establishment in the country where persecution 
was feared. Establishment should be different from a mere temporary visit by a 
refugee to his former home country with a travel document that does not 
constitute re-establishment and will not involve loss of refugee status. 
Fifthly: a national whose reasons for becoming refugee have ceased to 
exist. Thus the fundamental changes in the home country takes place whereby 
the bases of fear of persecution no longer existed.  
Sixthly: stateless person whose reasons for becoming refugee have 
ceased to exist. The person concerned must be able to return to his country of 
former residence. 
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5. Loss of refugee status 
The Convention further contains provisions whereby persons otherwise 
having the characteristic of refugee, are excluded from refugee status. Also 
excluded are persons not considered to be in need of international protection 
such as those who have been received in a country of the same ethnic origin. 
Also persons considered not deserving of international protection such as 
a war criminals and common criminals are excluded. 
6. Conclusion 
In the light of the above the researcher concludes that the Asylum  Act  
of Sudan should be amended to be in harmony with the Interim National 
Constitution of 2005 and the rights of refugees stipulated in international 
human rights law as well as the international humanitarian law.  
Owing to the fact that African countries have no capacity to contain the 
phenomenon of refugee as issues of poverty, war, lack of democracy, unfair 
distribution of wealth and power as well as inadequate systems that can absorb 
fleeing populations, displacement and asylum becomes almost impossible along 
legal terms. 
The need for regional instruments for the protection of economic 
migrants is essential especially that economic migration may be prompted by 
reasons that amount to persecution in the legal sense(for example the economic 
migration of the Ethiopian Oromo to Sudan). 
Sudan has maintained an extended record in dealing with refugees and 
asylum seekers for over decades. Such an experience should be documented 
,analyzed and researched for the sake of legal evaluation of the existing 
instruments pertaining to the issue of asylum regionally. This would add value 
and essence in terms of the said documentation.  
  -69-
Chapter Six 
Conclusions and Recommendations 
The explanations given have shown that the determination of refugee 
status is by no means a mechanical and routine process. On the contrary, it calls 
for specialized knowledge, training and experience and--what is more 
important--an understanding of the particular situation of the applicant and of 
human factors involved. 
In the case of a person who has more than one nationality, the term “the 
country of nationality” shall mean each of the countries of which he/she is a 
national, and a person shall not be deemed to be lacking the protection of the 
country of his nationality if, without any valid reason based on well-founded 
fear, he/she has not availed himself of the protection of one of the countries of 
which he is a national. This clause, which is largely self-explanatory, is 
intended to exclude from refugee status all persons with dual or multiple 
nationality who can avail themselves of the protection of at least one of the 
countries of which they are nationals. Wherever available, national protection 
takes precedence over international protection.  
In examining the case of an applicant with dual or multiple nationality, it 
is necessary, however, to distinguish between the possession of a nationality in 
the legal sense and the availability of protection by the country concerned. 
There will be cases where the applicant has the nationality of a country in 
regard to which he alleges no fear, but such nationality may be deemed to be 
ineffective as it does not entail the protection normally granted to nationals. In 
such circumstances, the possession of the second nationality would not be 
inconsistent with refugee status. As a rule, there should have been a request for, 
and a refusal of, protection before it can be established that a given nationality 
is ineffective. If there is no explicit refusal of protection, absence of a reply 
within reasonable time may be considered as a refusal. 
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It is important to note that exclusion cases often raise complex and 
difficult questions and should only be dealt with by decision makers with the 
necessary knowledge and skills. 
The 1951 Convention also stipulates that certain categories of persons are 
not eligible for international protection under its provisions. The conditions in 
which this is the case are defined in Articles 1D, 1E and 1F of the 1951 
Convention. These provisions are usually referred to as the exclusion clauses. 
Article 1D operates as both an inclusion and an exclusion clause. Paragraph 
7(b), (c) and (d) of the1950 Statute contains provisions which are similar, 
though not identical, and which must be read in light of the exclusion clauses of 
the 1951 Convention.  
Active combatants cannot be refugees, as their activities are incompatible 
with refugee status. Former combatants who submit an asylum application may 
be admitted into Refugee Status Determination procedures after it has been 
established that they have genuinely and permanently renounced their military 
life and can be considered as civilians. Their claims should be examined in 
individual Refugee Status Determination procedures. It is important to note that 
a person’s past as a combatant is not as such a ground for exclusion from 
refugee status, although a thorough examination of his/her conduct during 
armed conflict in light of the criteria of Article 1F of the 1951 Convention, will 
regularly be required . Decision-makers should also be aware that in situations 
where an armed conflict is ongoing in the applicant’s country of origin or 
habitual residence, an internal flight or relocation alternative will normally not 
be applicable. UNHCR’s Guidelines on this subject make it clear that the 
possibility of returning an applicant to a specific part of his or her country of 
origin can be considered only if the person concerned may be returned to a 
situation in which he or she is able to find safety and security and will be free 
from danger and risk of injury. This must be durable, not illusory or 
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unpredictable. In most cases, countries in the grip of armed conflict would not 
be safe for relocation, especially in light of shifting armed fronts. 
Refugee status as conceived in international law is, in principle, a 
temporary status. Once a refugee can safely return and re-establish him or 
herself in the country of origin or habitual residence, or obtains the full 
protection as a citizen of another country, international protection is no longer 
justified or necessary. If this is the case, the asylum country or UNHCR may 
decide that his or her refugee status shall come to an end. The circumstances in 
which such a decision may be permitted are exhaustively enumerated in the so-
called “cessation clauses” of Article 1C of the 1951 Convention. Similar 
cessation provisions are contained in paragraph 6A of the 1950 Statute. 
Cessation of refugee status requires a formal decision. It results in the 
loss of refugee status. Given the significant consequences of cessation for the 
individual concerned – in particular, the ending of protection against 
refoulement as provided for under Article 33 of the 1951 Convention , its 
application requires careful consideration of whether all relevant criteria are 
met. The cessation clauses must be interpreted restrictively, and procedural 
safeguards must be in place, including the possibility for the individual 
concerned to challenge the application of a cessation clause in his or her case.  
Cessation does not form part of the refugee status determination process. 
Article 1C of the 1951 Convention can only be applied to a person who has been 
recognized as a refugee. It is not an exclusion clause and should not be applied at 
the eligibility stage, where the relevant inquiry is first, whether the applicant meets 
the criteria for inclusion under Article 1A(2) of the 1951 Convention and second, if 
pertinent in the individual case, whether he or she comes within the scope of one of 
the exclusion clauses of Article 1D, 1E or 1F of the 1951 Convention. However, 
certain types of conduct of asylum-seekers which, had they already been 
recognized as refugees, could lead to the cessation of their status may well have an 
impact on their eligibility for international protection. For example, frequent visits 
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to the country where the applicant claims to have a well-founded fear of 
persecution may cast doubt on the credibility of that claim and/or the well-
foundedness of the fear of persecution. Similarly, where an asylum-seeker obtains 
or renews a passport of the country of origin, this may indicate that he or she is not 
unwilling or unable to avail him or herself of the protection of that country . It is 
also important to note that a declaration of general cessation cannot serve as a bar 
to the admission of refugee claims, either at the time of the declaration or 
subsequent to it, nor should it be used to designate a country as “safe” for refugee 
status determination purposes .Even if general cessation may have been declared in 
respect of a particular country, this does not disqualify individuals leaving that 
country from applying for refugee status: their particular circumstances may 
warrant international refugee protection despite the change in the country’s 
situation which gave rise to general cessation. This may be the case, for example, 
where a person has a well-founded fear of persecution at the hands of a private 
person or group that the government is unable or unwilling to control (e.g. women 
who would be at risk of domestic violence amounting to persecution or genital 
mutilation). 
 
Sudan is a signatory to the 1951 Geneva Convention for Refugees as well as 
the two Covenants for Civil and Political Rights and the Economic Social and 
Cultural Rights. Sudan has made one reservation to Article (26) of the International 
Convention regarding "freedom of movement". Accordingly, the Asylum Act of 
1974 criminalizes such freedom of movement. My recommendations are: 
1. To waive the reservation 
2. To reform the Asylum Act of 1974  
3. To adopt the local integration as one of durable solutions. 
4. To carry out a campaign of awareness-raising for all legal personnel in 
this field.  
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